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STATEMENT OF THE CASE: 
 
The employer filed an appeal from the November 22, 2016, (reference 04) unemployment 
insurance decision that allowed benefits based upon a determination that claimant did not quit 
his employment but was discharged for no disqualifying reason.  The parties were properly 
notified of the hearing.  A telephone hearing was held on December 14, 2016.  The claimant, 
Adam M. Boever, did not register a telephone number at which to be reached and did not 
participate in the hearing.  The employer, Clean Sweep of I & I, L.L.C., participated through 
John Cairlyle, regional manager. 
 
Claimant called in after the hearing had concluded and requested that the record be reopened. 
 
ISSUES: 
 
Did claimant voluntarily leave the employment with good cause attributable to the employer or 
did employer discharge the claimant for reasons related to job misconduct sufficient to warrant a 
denial of benefits? 
Has the claimant been overpaid unemployment insurance benefits, and if so, can the repayment 
of those benefits to the agency be waived?   
Can charges to the employer’s account be waived? 
Should the administrative law judge reopen the record? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant 
was employed full time, most recently as a detail manager, until October 29, 2016, when he quit 
his employment. 
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On October 28, claimant and a manager got into an argument related to a workload issue.  
During the argument, the manager told claimant to clock out and go home, as claimant had 
become angry.  The following day, claimant came in not properly dressed for work.  Claimant 
told Cairlyle that he quit effective immediately.  Claimant said he had other things going on and 
this employment was not going to work out any longer.  According to Cairlyle, there was a rumor 
circulating that claimant was starting his own detail shop.  Cairlyle testified that he submitted 
documentation to the fact-finder showing claimant did, in fact, open his own business.  
Continued work was available for claimant, had he not quit.   
 
The administrative record reflects that claimant has received unemployment benefits in the 
amount of $1944.00, since filing a claim with an effective date of October 30, 2016, for the six 
weeks ending December 10, 2016.  The administrative record also establishes that the 
employer did not participate in the fact-finding interview or make a first-hand witness available 
for rebuttal or provide written documentation that, without rebuttal, would have resulted in 
disqualification.  Cairlyle testified he received the fact-finder’s call while he was in a meeting, 
and he did not return the call until after the fact-finding interview had concluded. 
 
After the record closed, claimant called in for the hearing.  Claimant informed the administrative 
law judge that he had just received hearing notice at his mother’s house, where he is currently 
receiving his mail.  Claimant then clarified that he actually received the hearing notice the day 
before the hearing.  Claimant was aware of the date and time of the hearing, but he did not read 
all of the instructions on the notice so he did not register his telephone number prior to the start 
of the hearing.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant was not discharged 
but quit his employment without good cause attributable to the employer.  Benefits are withheld. 
 
Separation from Employment 
Iowa Code § 96.5(2)a provides:   
 

An individual shall be disqualified for benefits:   

2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked 
in and has been paid wages for insured work equal to ten times the individual's 
weekly benefit amount, provided the individual is otherwise eligible.  

 
A voluntary leaving of employment requires an intention to terminate the employment 
relationship accompanied by an overt act of carrying out that intention.  Local Lodge #1426 v. 
Wilson Trailer, 289 N.W.2d 608, 612 (Iowa 1980).  The claimant has the burden of proving that 
the voluntary leaving was for good cause attributable to the employer.  Iowa Code § 96.6(2) 
(amended 1998).  Generally, when an individual mistakenly believes they are discharged from 
employment, but was not told so by the employer, and they discontinue reporting for work, the 
separation is considered a quit without good cause attributable to the employer.  LaGrange v. 
Iowa Dep’t of Job Serv., (No. 4-209/83-1081, Iowa Ct. App. filed June 26, 1984).   
 
Here, Cairlyle testified that claimant walked into his office and quit.  Cairlyle had no intention of 
ending claimant’s employment on the day that claimant quit.  Therefore, this case will be 
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analyzed as a quit from employment, and the claimant bears the burden to establish he had 
good cause for leaving attributable to the employer. 
 
Iowa Code §96.5(1) provides:   
 

An individual shall be disqualified for benefits:  
 
1. Voluntary quitting.  If the individual has left work voluntarily without good 
cause attributable to the individual's employer, if so found by the department. 

 
Iowa Admin. Code r. 871-24.25 provides:   
 

Voluntary quit without good cause.  In general, a voluntary quit means 
discontinuing the employment because the employee no longer desires to remain 
in the relationship of an employee with the employer from whom the employee 
has separated.  The employer has the burden of proving that the claimant is 
disqualified for benefits pursuant to Iowa Code section 96.5.  However, the 
claimant has the initial burden to produce evidence that the claimant is not 
disqualified for benefits in cases involving Iowa Code section 96.5, 
subsection (1), paragraphs "a" through "i," and subsection 10.  The following 
reasons for a voluntary quit shall be presumed to be without good cause 
attributable to the employer: … 

 
(19)  The claimant left to enter self-employment. 
 
(22)  The claimant left because of a personality conflict with the supervisor. 

 
Claimant has the burden of proving that the voluntary leaving was for good cause attributable to 
the employer.  Iowa Code § 96.6(2).  “Good cause” for leaving employment must be that which 
is reasonable to the average person, not the overly sensitive individual or the claimant in 
particular.  Uniweld Products v. Indus. Relations Comm’n, 277 So.2d 827 (Fla. Dist. Ct. App. 
1973).  Here, the evidence in the record shows claimant quit his employment after a conflict with 
a supervisor.  The employer also testified that claimant left his position in order to start his own 
business and become self-employed.  Neither of these reasons for quitting are good cause 
reasons attributable to the employer.   
 
A voluntary leaving of employment requires an intention to terminate the employment 
relationship accompanied by an overt act of carrying out that intention.  Local Lodge #1426 v. 
Wilson Trailer, 289 N.W.2d 608, 612 (Iowa 1980).  Claimant had a conversation with Cairlyle in 
which he quit his employment.  Claimant’s statement that he was quitting, coupled with his 
arrival at work in non-work attire and his failure to report back for any work, establish the 
intention and act necessary to demonstrate claimant quit.  While claimant may have had good 
personal reasons for leaving his employment, he has not established a good cause reason 
attributable to the employer.  Benefits are withheld. 
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Overpayment, Repayment, and Participation 
The next issues to be determined are whether claimant has been overpaid benefits, whether the 
claimant must repay those benefits, and whether the employer’s account will be charged.  Iowa 
Code § 96.3(7)a-b, as amended in 2008, provides:   
 

7.  Recovery of overpayment of benefits.   
 
a.  If an individual receives benefits for which the individual is subsequently 
determined to be ineligible, even though the individual acts in good faith and is 
not otherwise at fault, the benefits shall be recovered.  The department in its 
discretion may recover the overpayment of benefits either by having a sum equal 
to the overpayment deducted from any future benefits payable to the individual or 
by having the individual pay to the department a sum equal to the overpayment.   
 
b.  (1) (a)  If the department determines that an overpayment has been made, the 
charge for the overpayment against the employer’s account shall be removed 
and the account shall be credited with an amount equal to the overpayment from 
the unemployment compensation trust fund and this credit shall include both 
contributory and reimbursable employers, notwithstanding section 96.8, 
subsection 5.  The employer shall not be relieved of charges if benefits are paid 
because the employer or an agent of the employer failed to respond timely or 
adequately to the department’s request for information relating to the payment of 
benefits.  This prohibition against relief of charges shall apply to both contributory 
and reimbursable employers.   
 
(b)  However, provided the benefits were not received as the result of fraud or 
willful misrepresentation by the individual, benefits shall not be recovered from an 
individual if the employer did not participate in the initial determination to award 
benefits pursuant to section 96.6, subsection 2, and an overpayment occurred 
because of a subsequent reversal on appeal regarding the issue of the 
individual’s separation from employment.   

 
Iowa Admin. Code r. 871-24.10 provides: 

 
Employer and employer representative participation in fact-finding interviews. 
 
(1)  “Participate,” as the term is used for employers in the context of the initial 
determination to award benefits pursuant to Iowa Code section 96.6, 
subsection 2, means submitting detailed factual information of the quantity and 
quality that if unrebutted would be sufficient to result in a decision favorable to 
the employer. The most effective means to participate is to provide live testimony 
at the interview from a witness with firsthand knowledge of the events leading to 
the separation.  If no live testimony is provided, the employer must provide the 
name and telephone number of an employee with firsthand information who may 
be contacted, if necessary, for rebuttal.  A party may also participate by providing 
detailed written statements or documents that provide detailed factual information 
of the events leading to separation.  At a minimum, the information provided by 
the employer or the employer’s representative must identify the dates and 
particular circumstances of the incident or incidents, including, in the case of 
discharge, the act or omissions of the claimant or, in the event of a voluntary 
separation, the stated reason for the quit… 
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Because the claimant’s separation was disqualifying, benefits were paid to which he was not 
entitled.  The unemployment insurance law provides that benefits must be recovered from a 
claimant who receives benefits and is later determined to be ineligible for benefits, even though 
the claimant acted in good faith and was not otherwise at fault.  However, the overpayment will 
not be recovered when it is based on a reversal on appeal of an initial determination to award 
benefits on an issue regarding the claimant’s employment separation if: (1) the benefits were 
not received due to any fraud or willful misrepresentation by the claimant and (2) the employer 
did not participate in the initial proceeding to award benefits.  The employer will not be charged 
for benefits if it is determined that they did participate in the fact-finding interview.  Iowa Code 
§ 96.3(7), Iowa Admin. Code r. 871-24.10.  In this case, the claimant has received benefits but 
was not eligible for those benefits.  Since the employer did not participate in the fact-finding 
interview the claimant is not obligated to repay to the agency the benefits he received and the 
employer’s account shall be charged.   
 
Request to Reopen the Record 
Finally, the administrative law judge will consider claimant’s request to reopen the record.  Iowa 
Admin. Code r. 871-26.14(7) provides:   
 

(7)  If a party has not responded to a notice of telephone hearing by providing the 
appeals bureau with the names and telephone numbers of the persons who are 
participating in the hearing by the scheduled starting time of the hearing or is not 
available at the telephone number provided, the presiding officer may proceed 
with the hearing.  If the appealing party fails to provide a telephone number or is 
unavailable for the hearing, the presiding officer may decide the appealing party 
is in default and dismiss the appeal as provide in Iowa Code section 17A.12(3).  
The record may be reopened if the absent party makes a request to reopen the 
hearing under subrule 26.8(3) and shows good cause for reopening the hearing.   
 
a.  If an absent party responds to the hearing notice while the hearing is in 
progress, the presiding officer shall pause to admit the party, summarize the 
hearing to that point, administer the oath, and resume the hearing.   
 
b.  If a party responds to the notice of hearing after the record has been closed 
and any party which has participated is no longer on the telephone line, the 
presiding officer shall not take the evidence of the late party.  Instead, the 
presiding officer shall inquire ex parte as to why the party was late in responding 
to the notice of hearing.  For good cause shown, the presiding officer shall 
reopen the record and cause further notice of hearing to be issued to all parties 
of record.  The record shall not be reopened if the presiding officer does not find 
good cause for the party's late response to the notice of hearing.   
 
c.  Failure to read or follow the instructions on the notice of hearing shall not 
constitute good cause for reopening the record.   

 
(Emphasis added.)  The first page of the hearing notice clearly states: 
 

You must register for the hearing immediately! 
You must register your phone number and the name(s) and 
phone number(s) of any witness(es) with the Appeals Bureau.  If 
you do not register, the judge will not be able to call you or your 
witness(es) for the hearing. 
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Here, claimant failed to respond to the hearing notice instructions with his name and telephone 
number by the scheduled starting time of the hearing because he did not read the instructions.  
Based on the above facts, the claimant has not established good cause to reopen this matter.  
Claimant’s request to reopen the record is denied. 
 
DECISION: 
 
The November 22, 2016, (reference 04) unemployment insurance decision is reversed.  
Claimant separated from employment without good cause attributable to the employer.  Benefits 
are withheld until such time as he has worked in and been paid wages for insured work equal to 
ten times his weekly benefit amount, provided he is otherwise eligible.  The claimant has been 
overpaid unemployment insurance benefits in the amount of $1944.00 and is not obligated to 
repay the agency those benefits.  The employer did not participate in the fact-finding interview 
and its account shall be charged.  Claimant’s request to reopen the record is denied. 
 
 
 
 
__________________________________ 
Elizabeth A. Johnson 
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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