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PL 116-136, Sec. 2012 — Federal Pandemic Unemployment Assistance (PUA)
20 C.F.R. 625 — Disaster Unemployment Assistance / Additional PUA Benefits Eligibility Criteria
lowa Code 8 96.6(2) — Timeliness of Appeal

STATEMENT OF THE CASE:
On August 11, 2022, Sheri Fleming (claimant/appellant) filed a timely appeal from the lowa

Workforce Development decision dated June 8, 2020 that determined claimant was not eligible
for federal Pandemic Unemployment Assistance (PUA).

A telephone hearing was held on September 12, 2022. The parties were properly notified of the
hearing. The claimant participated personally. The department did not participate. Exhibit A, B,
D-1 and D-2 were received into the record.

Official notice was taken of the administrative record.
ISSUES:

l. Whether the claimant’s appeal is timely? Whether there are reasonable grounds to
find the claimant’s appeal otherwise timely?

Il. Is the claimant eligible for Pandemic Unemployment Assistance?
FINDINGS OF FACT:
Having reviewed all of the evidence in the record, the administrative law judge finds:

The claimant filed the application for PUA on April 12, 2020. The last day claimant worked was
March 17, 2020. The claimant was employed at that time as a part-time piano teacher. The
claimant teaches piano lessons out of her home. The claimant advertises her services on
Facebook, and she has her own dedicated website for her business.

On March 17, 2020, Governor Kim Reynolds issued a proclamation regarding Covid19 which
resulted in the closure of various types of businesses. Although her business was not one of the
ones listed in this proclamation, claimant’s clientele collectively decided to forego lessons due to
the Covid19 pandemic.
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The claimant provided a copy of her accounting book from 2019, which displays the earnings she
reported from her piano lessons. The claimant earned $3,920.00 over the course of 2019. The
claimant provided a copy of her accounting book for 2019. (Exhibit B) The claimant provided a
copy of her 1040 Individual Income Tax Return for 2019 which shows a net profit in line 31 of
schedule C in the amount of $3,721.00. It shows the claimant’s business-related expenses for
that year were $121.00.

The claimant provided self-certification that she was otherwise able to work and available for work
but was unemployed, partially unemployed, or unable or unavailable to work because her clientele
was unwilling to accept her services from March 17, 2020 through September 17, 2020. The
claimant cannot conduct her piano lessons remotely because it requires her to sit in close
proximity with each student, while they are playing the piano.

The claimant provided a copy of her accounting book from 2020, which displays the earnings she
reported from her piano lessons. The claimant earned $4,300.00 over the course of 2020. It shows
the claimant had costs of $252.16 in 2020. The claimant provided a copy of her accounting book
for 2020. (Exhibit B)

The claimant is not eligible for regular compensation or extended benefits under state or federal
law or Pandemic Emergency Unemployment Compensation (PEUC). On February 22, 2021, lowa
Workforce Development Department issued a decision stating the claimant was disqualified from
these benefits effective June 6, 2019 because she quit without good cause attributable to her
former employer, Bettendorf Community School District.

The following section of the findings of fact describe the findings necessary to resolve the
timeliness issue:

A disqualification decision was mailed to the claimant's address of record on June 6, 2022.
(Exhibit D-1) The claimant did not receive the decision. The first notice of disqualification was an
email she received from the Appeals Bureau on August 5, 2022. On that day, the claimant asked
whether lowa Workforce Development Department had made a decision regarding her claim. The
Appeals Bureau sent her a copy of the decision that day. On August 11, 2022, the claimant the
claimant appealed. (Exhibit D-2)

REASONING AND CONCLUSIONS OF LAW:
The first issue to be considered in this appeal is whether the claimant's appeal is timely. The
administrative law judge determines it is.

lowa Code section 96.6(2) provides:

2. Initial determination. A representative designated by the director shall promptly
notify all interested parties to the claim of its filing, and the parties have ten days
from the date of issuance of the notice of the filing of the claim to protest payment
of benefits to the claimant. All interested parties shall select a format as specified
by the department to receive such notifications. The representative shall promptly
examine the claim and any protest, take the initiative to ascertain relevant
information concerning the claim, and, on the basis of the facts found by the
representative, shall determine whether or not the claim is valid, the week with
respect to which benefits shall commence, the weekly benefit amount payable and
its maximum duration, and whether any disqualification shall be imposed. The
claimant has the burden of proving that the claimant meets the basic eligibility
conditions of section 96.4. The employer has the burden of proving that the
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claimant is disqualified for benefits pursuant to section 96.5, except as provided by
this subsection. The claimant has the initial burden to produce evidence showing
that the claimant is not disqualified for benefits in cases involving section 96.5,
subsections 10 and 11, and has the burden of proving that a voluntary quit
pursuant to section 96.5, subsection 1, was for good cause attributable to the
employer and that the claimant is not disqualified for benefits in cases involving
section 96.5, subsection 1, paragraphs “a” through “h”. Unless the claimant or
other interested party, after notification or within ten calendar days after notification
was issued, files an appeal from the decision, the decision is final and benefits
shall be paid or denied in accordance with the decision. If an administrative law
judge affirms a decision of the representative, or the appeal board affirms a
decision of the administrative law judge allowing benefits, the benefits shall be paid
regardless of any appeal which is thereafter taken, but if the decision is finally
reversed, no employer's account shall be charged with benefits so paid and this
relief from charges shall apply to both contributory and reimbursable employers,
notwithstanding section 96.8, subsection 5.

The claimant did not have an opportunity to appeal the fact-finder's decision because the decision
was not received. Without notice of a disqualification, no meaningful opportunity for appeal exists.
See Smith v. lowa Employment Security Commission, 212 N.W.2d 471, 472 (lowa 1973). The
claimant appealed within ten days of receiving notice of this decision on August 5, 2022.

For the reasons set forth below, the lowa Workforce Development decision dated June 8, 2020
that determined claimant was not eligible for federal Pandemic Unemployment Assistance (PUA)
is REVERSED.

The CARES Act was established to provide PUA benefits to qualified individuals who were not
eligible for regular compensation or extended benefits under State or Federal law or pandemic
emergency unemployment compensation. PL 116-136 Section 2102(a), (b), (c), (d), and (h)
provide as follows:

SEC. 2102. PANDEMIC UNEMPLOYMENT ASSISTANCE.

(a) DEFINITIONS. — In this section:
(3) COVERED INDIVIDUAL. — The term “covered individual”—
(A) means an individual who—
(i) is not eligible for regular compensation or extended benefits under State or Federal
law or pandemic emergency unemployment compensation under section 2107,
including an individual who has exhausted all rights to regular unemployment or
extended benefits under State or Federal law or pandemic emergency unemployment
compensation under section 2107; and
(i) provides self-certification that the individual— (1) is otherwise able to work and
available for work within the meaning of applicable State law, except the individual is

unemployed, partially unemployed, or unable or unavailable to work because—

(aa) the individual has been diagnosed with COVID-19 or is experiencing symptoms
of COVID-19 and seeking a medical diagnosis;
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(bb) a member of the individual’s household has been diagnosed with COVID-19; (cc)
the individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(dd) a child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(ee) the individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(ff) the individual is unable to reach the place of employment because the individual
has been advised by a health care provider to self-quarantine due to concerns related
to COVID-19;

(gg) the individual was scheduled to commence employment and does not have a job
or is unable to reach the job as a direct result of the COVID—-19 public health
emergency;

(hh) the individual has become the breadwinner or major support for a household
because the head of the household has died as a direct result of COVID-19;

(i) the individual has to quit his or her job as a direct result of COVID-19;

(jj) the individual’s place of employment is closed as a direct result of the COVID- 19
public health emergency; or

(kk) the individual meets any additional criteria established by the Secretary for
unemployment assistance under this section; or

(1) is self-employed, is seeking part-time employment, does not have sufficient work
history, or otherwise would not qualify for regular unemployment or extended benefits
under State or Federal law or pandemic emergency unemployment compensation
under section 2107 and meets the requirements of subclause (1); and

(B) does not include—

() an individual who has the ability to telework with pay; or

(i) an individual who is receiving paid sick leave or other paid leave benefits,
regardless of whether the individual meets a qualification described in items (aa)
through (kk) of subparagraph (A)(i)(1).

(b) ASSISTANCE FOR UNEMPLOYMENT AS A RESULT OF COVID-19. —

Subject to subsection (c), the Secretary shall provide to any covered individual
unemployment benefit assistance while such individual is unemployed, partially
unemployed, or unable to work for the weeks of such unemployment with respect to
which the individual is not entitled to any other unemployment compensation (as that
term is defined in section 85(b) of title 26, United States Code) or waiting period credit.

In the Department of Labor’'s Unemployment Insurance Program (UIPL) Letter No. 16-20, Change
2, it states:

b. Clarification on item (kk) of acceptable COVID-19 related reasons. Section
2102(a)(3)(A)(ii)(1)(kk) of the CARES Act provides for the Secretary of Labor to
establish any additional criteria under which an individual may self-certify eligibility
for PUA benefits. Section C.1.k. of Attachment | to UIPL No. 16-20 provides for
coverage of an independent contractor whose ability to continue performing his or
her customary work activities is severely limited because of the COVID-19 public
health emergency. The example provided includes a driver of a ride sharing
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service who has been forced to suspend operations because of COVID-19.
Question 42 of Attachment | to UIPL No. 16- 20, Change 1, explains that an
independent contractor who experiences a “significant diminution of work as a
result of COVID-19” may be eligible for PUA.

With these examples in UIPL Nos. 16-20 and 16-20, Change 1, the Secretary
provides coverage under item (kk) to those self-employed individuals who
experienced a significant diminution of services because of the COVID-19 public
health emergency, even absent a suspension of services.

The administrative law judge finds claimant was unemployed, partially unemployed, or unable or
unavailable to work because of COVID-19 OR is self-employed, is seeking part-time employment,
does not have sufficient work history, or otherwise would not qualify for regular unemployment or
extended benefits under State or Federal law or pandemic emergency unemployment
compensation and is unable or unavailable to work because of COVID-19.

Specifically, claimant was unable or unavailable to work because her clientele was unwilling to
receive lessons from her from March 17, 2020 through September 17, 2020. This effectively
resulted in the closure of her business under Section 2102(a)(3)(A)(ii))(I)(jj). The claimant was
otherwise able to work and available for work within the meaning of applicable State law during
this period. The claimant is not eligible for regular compensation or extended benefits under State
or Federal law or pandemic emergency unemployment compensation. Telework with pay was not
available. The claimant was not receiving paid sick leave or other paid leave benefits.

DECISION:

The lowa Workforce Development decision dated June 8, 2020 that determined claimant was not
eligible for federal Pandemic Unemployment Assistance (PUA) is REVERSED.

Sean M. Nelson

Administrative Law Judge II

lowa Department of Inspections & Appeals
Administrative Hearings Division — Ul Appeals Bureau

October 7 2022
Decision Dated and Mailed

smn/lj
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APPEAL RIGHTS. If you disagree with the decision, you or any interested party may:

1. Appeal to the Employment Appeal Board within fifteen (15) days of the date under the judge’s signature by submitting
a written appeal via mail, fax, or online to:

Employment Appeal Board
4 Floor — Lucas Building
Des Moines, lowa 50319
Fax: (515)281-7191
Online: eab.iowa.gov

The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal
holiday.

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:

1) The name, address, and social security number of the claimant.

2) A reference to the decision from which the appeal is taken.

3) That an appeal from such decision is being made and such appeal is signed.
4) The grounds upon which such appeal is based.

An Employment Appeal Board decision is final agency action. If a party disagrees with the Employment Appeal Board
decision, they may then file a petition for judicial review in district court.

2. If no one files an appeal of the judge’s decision with the Employment Appeal Board within fifteen (15) days, the
decision becomes final agency action, and you have the option to file a petition for judicial review in District Court within
thirty (30) days after the decision becomes final. Additional information on how to file a petition can be found at lowa
Code 817A.19, which is online at https://www.leqgis.iowa.gov/docs/code/17A.19.pdf or by contacting the District Court
Clerk of Court_https:///www.iowacourts.gov/iowa-courts/court-directory/.

Note to Parties: YOU MAY REPRESENT yourself in the appeal or obtain a lawyer or other interested party to do so
provided there is no expense to Workforce Development. If you wish to be represented by a lawyer, you may obtain
the services of either a private attorney or one whose services are paid for with public funds.

Note to Claimant: It is important that you file your weekly claim as directed, while this appeal is pending, to protect
your continuing right to benefits.

SERVICE INFORMATION:
A true and correct copy of this decision was mailed to each of the parties listed.


https://www.legis.iowa.gov/docs/code/17A.19.pdf
https://www.iowacourts.gov/iowa-courts/court-directory/
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DERECHOS DE APELACION. Si no esta de acuerdo con la decision, usted o cualquier parte interesada puede:

1. Apelar a la Junta de Apelaciones de Empleo dentro de los quince (15) dias de la fecha bajo la firma del juez
presentando una apelacién por escrito por correo, fax o en linea a:

Employment Appeal Board
4th Floor — Lucas Building
Des Moines, lowa 50319
Fax: (515)281-7191
En linea: eab.iowa.gov

El periodo de apelacion se extendera hasta el siguiente dia habil si el Gltimo dia para apelar cae en fin de semana o
dia feriado legal.

UNA APELACION A LA JUNTA DEBE ESTABLECER CLARAMENTE:

1) El nombre, direccién y nimero de seguro social del reclamante.

2) Una referencia a la decisién de la que se toma la apelacion.

3) Que se interponga recurso de apelacion contra tal decision y se firme dicho recurso.
4) Los fundamentos en que se funda dicho recurso.

Una decision de la Junta de Apelaciones de Empleo es una accion final de la agencia. Si una de las partes no esta de
acuerdo con la decisién de la Junta de Apelacion de Empleo, puede presentar una peticion de revision judicial en el
tribunal de distrito.

2. Si nadie presenta una apelacion de la decision del juez ante la Junta de Apelaciones Laborales dentro de los quince
(15) dias, la decisién se convierte en accion final de la agencia y usted tiene la opcion de presentar una peticion de
revision judicial en el Tribunal de Distrito dentro de los treinta (30) dias después de que la decisién adquiera firmeza.
Puede encontrar informacién adicional sobre cdmo presentar una peticion en el Cddigo de lowa 817A.19, que se
encuentra en linea en https://www.legis.iowa.gov/docs/code/17A.19.pdf o comunicandose con el Tribunal de Distrito
Secretario del tribunal https:///www.iowacourts.gov/iowa-courts/court-directory/.

Nota para las partes: USTED PUEDE REPRESENTARSE en la apelacion u obtener un abogado u otra parte
interesada para que lo haga, siempre que no haya gastos para Workforce Development. Si desea ser representado
por un abogado, puede obtener los servicios de un abogado privado 0 uno cuyos servicios se paguen con fondos
publicos.

Nota para el reclamante: es importante que presente su reclamo semanal segun las instrucciones, mientras esta
apelacion esta pendiente, para proteger su derecho continuo a los beneficios.

SERVICIO DE INFORMACION:
Se envio por correo una copia fiel y correcta de esta decision a cada una de las partes enumeradas.



