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lowa Code 8§ 96.3(5) — Layoff Due to Business Closing
Section 96.6(2) - Timeliness of Appeal

STATEMENT OF THE CASE:

Mary Lou Cosselman (claimant) appealed a representative’s June 18, 2019, decision
(reference 06) that determined her request to have her unemployment insurance claim
redetermined as a business closing was denied. After hearing notices were mailed to the
parties’ last-known addresses of record, a telephone hearing was held on July 30, 2019. The
claimant participated personally. Oelwein Community Healthcare Foundation (employer)
participated by Bridget Frank, Safety and Compliance Officer. Exhibit D-1 was received into
evidence. The claimant offered and Exhibit A was received into evidence.

ISSUE:

The issue is whether the appeal was filed in a timely manner and, if so, whether claim can be
redetermined based upon a business closing.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired on January 2, 2019, as a part-time housekeeper.
On March 7, 2019, the employer laid the claimant off for lack of work along with numerous other
employees. The employer continues to employ at least one employee in the location. The
employee processes insurance claims. The employer is negotiating a contract to transfer the
business to a new clinic.

A disqualification decision was mailed to the claimant’s last known address of record on
June 18, 2019. She did receive the decision within ten days. The decision contained a warning
that an appeal must be postmarked or received by the Appeals Section by June 28, 2019. The
claimant received the decision and filed an appeal on July 1, 2019, which is after the date
noticed on the disqualification decision. The claimant filed an appeal as soon as she received
the decision.

REASONING AND CONCLUSIONS OF LAW:

The first issue to be considered in this appeal is whether the claimant's appeal is timely. The
administrative law judge determines it is.
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lowa Code section 96.6(2) provides:

2. Initial determination. A representative designated by the director shall promptly notify
all interested parties to the claim of its filing, and the parties have ten days from the date
of mailing the notice of the filing of the claim by ordinary mail to the last known address
to protest payment of benefits to the claimant. The representative shall promptly
examine the claim and any protest, take the initiative to ascertain relevant information
concerning the claim, and, on the basis of the facts found by the representative, shall
determine whether or not the claim is valid, the week with respect to which benefits shall
commence, the weekly benefit amount payable and its maximum duration, and whether
any disqualification shall be imposed. The claimant has the burden of proving that the
claimant meets the basic eligibility conditions of section 96.4. The employer has the
burden of proving that the claimant is disqualified for benefits pursuant to section 96.5,
except as provided by this subsection. The claimant has the initial burden to produce
evidence showing that the claimant is not disqualified for benefits in cases involving
section 96.5, subsections 10 and 11, and has the burden of proving that a voluntary quit
pursuant to section 96.5, subsection 1, was for good cause attributable to the employer
and that the claimant is not disqualified for benefits in cases involving section 96.5,
subsection 1, paragraphs “a” through “h”. Unless the claimant or other interested party,
after notification or within ten calendar days after notification was mailed to the
claimant's last known address, files an appeal from the decision, the decision is final and
benefits shall be paid or denied in accordance with the decision. If an administrative law
judge affirms a decision of the representative, or the appeal board affirms a decision of
the administrative law judge allowing benefits, the benefits shall be paid regardless of
any appeal which is thereafter taken, but if the decision is finally reversed, no employer's
account shall be charged with benefits so paid and this relief from charges shall apply to
both contributory and reimbursable employers, notwithstanding section 96.8,
subsection 5.

The claimant did not have an opportunity to appeal the fact-finder's decision until the decision
was received. Without notice of a disqualification, no meaningful opportunity for appeal exists.
See Smith v. lowa Employment Security Commission, 212 N.W.2d 471, 472 (lowa 1973). The
claimant appealed the decision as soon as she received it. Therefore, the appeal shall be
accepted as timely.

The next issue is whether the claim can be redetermined based upon a business closing.
lowa Code § 96.3(5)a provides:

a. Duration of benefits. The maximum total amount of benefits payable to an eligible
individual during a benefit year shall not exceed the total of the wage credits accrued to
the individual's account during the individual's base period, or twenty-six times the
individual's weekly benefit amount, whichever is the lesser. The director shall maintain a
separate account for each individual who earns wages in insured work. The director
shall compute wage credits for each individual by crediting the individual's account with
one-third of the wages for insured work paid to the individual during the individual's base
period. However, the director shall recompute wage credits for an individual who is laid
off due to the individual's employer going out of business at the factory, establishment,
or other premises at which the individual was last employed, by crediting the individual's
account with one-half, instead of one-third, of the wages for insured work paid to the
individual during the individual's base period. Benefits paid to an eligible individual shall
be charged against the base period wage credits in the individual's account which have
not been previously charged, in the inverse chronological order as the wages on which
the wage credits are based were paid. However if the state "off” indicator is in effect and
if the individual is laid off due to the individual's employer going out of business at the
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factory, establishment, or other premises at which the individual was last employed, the
maximum benefits payable shall be extended to thirty-nine times the individual's weekly
benefit amount, but not to exceed the total of the wage credits accrued to the individual's
account.

lowa Admin. Code r. 871-24.29(1) provides:
Business closing.

(1) Whenever an employer at a factory, establishment, or other premises goes out of
business at which the individual was last employed and is laid off, the individual's
account is credited with one-half, instead of one-third, of the wages for insured work paid
to the individual during the individual's base period, which may increase the maximum
benefit amount up to 39 times the weekly benefit amount or one-half of the total base
period wages, whichever is less. This rule also applies retroactively for monetary
redetermination purposes during the current benefit year of the individual who is
temporarily laid off with the expectation of returning to work once the temporary or
seasonal factors have been eliminated and is prevented from returning to work because
of the going out of business of the employer within the same benefit year of the
individual. This rule also applies to an individual who works in temporary employment
between the layoff from the business closing employer and the Claim for Benefits. For
the purposes of this rule, temporary employment means employment of a duration not to
exceed four weeks.

lowa Admin. Code r. 871-24.29(2) provides:

(2) Going out of business means any factory, establishment, or other premises of an
employer which closes its door and ceases to function as a business; however, an
employer is not considered to have gone out of business at the factory, establishment, or
other premises in any case in which the employer sells or otherwise transfers the
business to another employer, and the successor employer continues to operate the
business.

Since there is still an ongoing business at that location with one employee, the business is not
considered to have closed. Therefore, while claimant remains qualified for benefits based upon
a layoff from this employer, she is not entitled to a recalculation of benefits.

DECISION:

The June 18, 2019, reference 06, decision is affirmed. The appeal in this case was timely. The
claimant was not laid off due to a business closure. Recalculation of benefits is denied.

Beth A. Scheetz
Administrative Law Judge
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