IOWA DEPARTMENT OF INSPECTIONS AND APPEALS
ADMINISTRATIVE HEARINGS DIVISION, Ul APPEALS BUREAU

STEVEN E THOMPSON APPEAL 22A-UI-17981-B2-T

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

CITY OF NEWTON
Employer

OC: 12/27/20
Claimant: Appellant (1)

lowa Code 8§ 96.3(7) — Recovery of Benefit Overpayment

lowa Code 8§ 96.5(5) — Wages

lowa Code § 96.19(38)a & b — Total and Partial Unemployment
lowa Code § 96.6-2 — Timeliness of Appeal

STATEMENT OF THE CASE:

The claimant filed an appeal from the May 13, 2022, (reference 02) unemployment insurance
decision that concluded claimant was overpaid $366.00 in regular unemployment insurance
benefits. After proper notice, a telephone hearing was conducted on November 3, 2022. The
hearing was held together with Appeals 22A-Ul-17982-B2-T. The claimant participated.
Employer participated through witness Katrina Davis. Official notice of the administrative
records was taken.

ISSUES:

Was the appeal timely filed?

Is claimant overpaid benefits?

Is the claimant totally, partially or temporarily unemployed?

Did the claimant correctly report wages earned?

Is the claimant eligible for benefits based on the wages earned?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: A decision
was mailed to the claimant's last known address of record on May 13, 2022. The decision
contained a warning that an appeal must be postmarked or received by the Appeals Section by
May 23, 2022. The appeal was not filed until October 13, 2022, which is after the date noticed
on the disqualification decision. The claimant stated that he did receive the decision on or
around May 15, 2022. He stated that he started to look into this matter instead of filing for an
appeal. He further stated that he was at fault for not filing a timely appeal in this matter.

REASONING AND CONCLUSIONS OF LAW:
For the reasons that follow, the administrative lawjudge concludes as follows:
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lowa Code section 96.6(2) provides, in pertinent part:

The representative shall promptly examine the claim and any protest, take the initiative
to ascertain relevant information concerning the claim, and, on the basis of the facts
found by the representative, shall determine whether or not the claimis valid, the week
with respect to which benefits shall commence, the weekly benefit amount payable and
its maximum duration, and whether any disqualification shall be imposed. ... Unlessthe
claimant or other interested party, after notification or within ten calendar days after
notification was mailed to the claimant's last known address, files an appeal from the
decision, the decision is final and benefits shall be paid or denied in accordance with the
decision.

The ten calendar days for appeal begin running on the mailing date. The "decisiondate" found
in the upper right-hand portion of the representative's decision, unless otherwise corrected
immediately below that entry, is presumptive evidence of the date of mailing. Gaskins v.
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment,
239 N.W.2d 873,92 A.L.R.3d 304 (lowa 1976).

Pursuant to rules lowa Admin. Code r. 871-26.2(96)(1) and lowa Admin. Code r. 871-
24.35(96)(1), appeals are consideredfiled when postmarked, if mailed. Messina v. IDJS, 341
N.W.2d 52 (lowa 1983).

The record in this case shows that more than ten calendar days elapsed between the mailing
date and the date this appeal was filed. The lowa Supreme Court has declaredthat there is a
mandatory duty to file appeals from representatives' decisions within the time allotted by statute,
and that the administrative law judge has no authority to change the decision of a representative
if atimely appeal is not filed. Franklinv. IDJS, 277 N.W.2d 877, 881 (lowa 1979). Compliance
with appeal notice provisions is jurisdictional unless the facts of a case showthat the notice was
invalid. Beardslee v. IDJS, 276 N.W.2d 373, 377 (lowa 1979); see also In re Appeal of Elliott,
319 N.W.2d 244, 247 (lowa 1982). The question in this case thus becomes whether the
appellant was deprived of a reasonable opportunity to assert an appeal in a timely fashion.
Hendren v. IESC, 217 N.W.2d 255 (lowa 1974); Smith v. IESC, 212 N.W.2d 471, 472 (lowa
1973). The record shows that the appellant did have a reasonable opportunity to file a timely
appeal.

The administrative law judge concludes that failure to file a timely appeal within the time
prescribed by the lowa Employment Security Law was not due to any Agency error or
misinformation or delay or other action of the United States Postal Service pursuant to lowa
Admin. Code r. 871-24.35(2). The administrative law judge further concludes that the appeal
was not timely filed pursuant to lowa Code Section 96.6-2, and the administrative law judge
lacks jurisdiction to make a determination with respect to the nature of the appeal. See,
Beardslee v. IDJS, 276 N.W.2d 373 (lowa 1979) and Franklin v. IDJS, 277 N.W.2d 877 (lowa
1979).
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DECISION:

The May 13, 2022 (reference 02) is affirmed. The claimant was overpaid $366.00 in regular
unemployment insurance benefits, which must be repaid.

PRl

Blair Bennett| Administrative Law Judge |I
lowa Department of Inspections & Appeals

November 8, 2022
Decision Dated and Mailed

bab/mh
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APPEAL RIGHTS. If you disagree with the decision, youorany interested party may:

1. Appeal to the Employment Appeal Board withinfifteen (15) daysof the date underthe judge’ssignature by submitting a wri tten
appeal via mail, fax, oronline to:

Employment Appeal Board
4" Floor — Lucas Building
Des Moines, lowa 50319
Fax: (515)281-7191
Online: eab.iowa.gov

The appeal period willbe extendedto the next businessday if the last day to appealfallson a weekend ora legal holiday. Thereis
no filingfee to file an appeal withthe Employment Appeal Board.

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:

1) The name, address, and social security number of the claimant.

2) Areference to the decision fromwhich the appealistaken.

3) Thatan appeal from such decision isbeing made and such appealissigned.
4) The groundsupon whichsuch appeal isbased.

An Employment Appeal Board decisionisfinal agency action. If a party disagreeswith the Employment Appeal Board decision, they
may file a petition for judicial reviewin district court.

2. Ifyou do notfile an appeal of the judge’sdecision with the Employment Appeal Board withinfifteen (15) days, the decisi on
becomesfinal agency action, and you have the optionto file a petition for judicial review in District Court withinthirty (30) daysafter
the decision becomesfinal. Additionalinformationon howto file a petitioncan be found at www.iowacourts.gov/efile. There maybe
afiling fee to file the petition in District Court.

Note to Parties: YOU MAY REPRESENT yourselfin the appeal orobtaina lawyer or otherinterested party to do so provided there
is no expense to Workforce Development. If you wish to be represented by a lawyer, you may obtainthe servicesof eithera private
attorney orone whose services are paid for with public funds.

Note to Claimant: Itisimportant that you file your weekly claim asdirected, while thisappeal ispending, to protect your continuing
right to benefits.

SERVICE INFORMATION:
Atrue and correct copy of this decision wasmailedto each of the partieslisted.


http://www.iowacourts.gov/efile
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DERECHOS DE APELACION. Si no esta de acuerdo con la decision, usted o cualquier parte interesada puede:

1. ApelaralaJunta de Apelacionesde Empleo dentro de losquince (15) diasde la fecha bajola firma deljuezpresentando una
apelacion porescrito porcorreo, faxo en lineaa:

Employment Appeal Board
4th Floor — Lucas Building
Des Moines, lowa 50319
Fax: (515)281-7191
En linea: eab.iowa.gov

El periodo de apelacion se extendera hasta el siguiente dia habil si el Ultimo dia para apelarcae en finde semana o dia feriado
legal. No hay tarifade presentaciénpara presentar una apelacionantela Juntade Apelacion de Enpleo.

UNA APELACIONA LA JUNTA DEBE ESTABLECER CLARAMENTE:

1) El nombre, direccion y nimero de seguro social del reclamante.

2) Unareferencia ala decision de laque se toma laapelacion.

3) Que se interponga recurso de apelacion contra tal decision y se firme dicho recurso.
4) Los fundamentosen que se funda dicho recurso.

Unadecision de la Junta de Apelacionesde Empleoesuna accién final de laagencia. Si una de laspartesno esta de acuerdo con
la decision de la Junta de Apelacién de Empleo, puede presentar una peticié nde revisionjudicial en el tribunal de distrito.

2. Sino presenta una apelacion de ladecision del juez antela Junta de Apelacionde Empleodentro de losquince (15) dias, la
decision se convierte en una accionfinal dela agencia y tienela opcion de presentar una peticién derevisién judicial en el Tribunal
de Distrito dentro de los treinta (30) dias. Puede encontrar informacién adicional sobre cdmo presentar una peticion en
www.iowacourts.gov/efile. Puede haber una tarifa de presentacion para presentar la peticionen el Tribunal de Distrito.

Nota paralas partes: USTED PUEDE REPRESENTARSE en laapelacion u obtenerun abogado u otra parte interesada para que
lo haga, slempre que no haya gastospara Workforce Development. Sidesea serrepresentado porun abogado, puede obtener los
servicios de un abogado privado o uno cuyosserviciosse paguen con fondospublicos.

Nota para el reclamante: esimportante que presente su reclamosemanal segln lasinstrucciones, mientrasesta apelacién esta
pendiente, para proteger su derecho continuoa losbeneficios.

SERVICIO DE INFORMACION:
Se envi6 porcorreo una copiafiel y correcta de esta decision a cada una de laspartesenumeradas.


http://www.iowacourts.gov/iowa-courts/district-court

