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Section 96.3(5) – Layoff Due to a Business Closing 
      
STATEMENT OF THE CASE: 
 
The employer filed a timely appeal from a representative’s decision dated March 3, 2011, 
reference 02, which authorized the claimant’s maximum benefit amount to be re-calculated due 
to a business closing effective January 2, 2011.  After due notice, a telephone hearing was held 
on March 30, 2011.  Although duly notified the claimant did not respond to the notice of hearing 
and did not participate.  The employer participated by Mr. Paul Mather and Mr. Phil 
Countryman. 
 
ISSUE: 
 
The issue is whether the claim can be re-determined based upon a business closing.   
 
FINDINGS OF FACT: 
 
Mr. Morrison’s employment with the captioned employer came to an end on or about January 2, 
2011 when the claimant chose to voluntarily quit employment by retiring.  Mr. Morrison sold his 
ownership in an insurance agency that he was operating to new owners who continued to 
operate the business in the same business location.  The business continues to be in operation 
at the time of hearing.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow the administrative law judge concludes the claimant was not laid off 
due to a business closure.   
 
Iowa Code § 96.3-5 provides:   
 

5.  Duration of benefits.  The maximum total amount of benefits payable to an eligible 
individual during a benefit year shall not exceed the total of the wage credits accrued to 
the individual's account during the individual's base period, or twenty-six times the 
individual's weekly benefit amount, whichever is the lesser.  The director shall maintain a 
separate account for each individual who earns wages in insured work.  The director 
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shall compute wage credits for each individual by crediting the individual's account with 
one-third of the wages for insured work paid to the individual during the individual's base 
period.  However, the director shall recompute wage credits for an individual who is laid 
off due to the individual's employer going out of business at the factory, establishment, 
or other premises at which the individual was last employed, by crediting the individual's 
account with one-half, instead of one-third, of the wages for insured work paid to the 
individual during the individual's base period.  Benefits paid to an eligible individual shall 
be charged against the base period wage credits in the individual's account which have 
not been previously charged, in the inverse chronological order as the wages on which 
the wage credits are based were paid.  However if the state "off indicator" is in effect and 
if the individual is laid off due to the individual's employer going out of business at the 
factory, establishment, or other premises at which the individual was last employed, the 
maximum benefits payable shall be extended to thirty-nine times the individual's weekly 
benefit amount, but not to exceed the total of the wage credits accrued to the individual's 
account.  

 
871 IAC 24.29(1) provides: 
 

Business closing.   
 
(1)  Whenever an employer at a factory, establishment, or other premises goes out of 
business at which the individual was last employed and is laid off, the individual's 
account is credited with one-half, instead of one-third, of the wages for insured work paid 
to the individual during the individual's base period.  This rule also applies retroactively 
for monetary redetermination purposes during the current benefit year of the individual 
who is temporarily laid off with the expectation of returning to work once the temporary 
or seasonal factors have been eliminated and is prevented from returning to work 
because of the going out of business of the employer within the same benefit year of the 
individual.  This rule also applies to an individual who works in temporary employment 
between the layoff from the business closing employer and the Claim for Benefits.  For 
the purposes of this rule, temporary employment means employment of a duration not to 
exceed four weeks.   

 
871 IAC 24.29(2) provides:   
 

(2)  Going out of business means any factory, establishment, or other premises of an 
employer which closes its door and ceases to function as a business; however, an 
employer is not considered to have gone out of business at the factory, establishment, or 
other premises in any case in which the employer sells or otherwise transfers the 
business to another employer, and the successor employer continues to operate the 
business.   

 
The evidence in the record establishes that Mr. Morrison became unemployed by his own 
choice.  The claimant chose to retire and sell his portion of a business interest in the captioned 
insurance company.  Since there is an ongoing business at that location where Mr. Morrison 
previously was employed, the business is not considered to have closed, therefore, the claimant 
is not entitled to a re-calculation of benefits.   
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Iowa Code § 96.3-7, as amended in 2008, provides:   
 

7.  Recovery of overpayment of benefits.   
 
a.  If an individual receives benefits for which the individual is subsequently determined 
to be ineligible, even though the individual acts in good faith and is not otherwise at fault, 
the benefits shall be recovered.  The department in its discretion may recover the 
overpayment of benefits either by having a sum equal to the overpayment deducted from 
any future benefits payable to the individual or by having the individual pay to the 
department a sum equal to the overpayment.  
 
b.  (1)  If the department determines that an overpayment has been made, the charge for 
the overpayment against the employer’s account shall be removed and the account shall 
be credited with an amount equal to the overpayment from the unemployment 
compensation trust fund and this credit shall include both contributory and reimbursable 
employers, notwithstanding section 96.8, subsection 5.  However, provided the benefits 
were not received as the result of fraud or willful misrepresentation by the individual, 
benefits shall not be recovered from an individual if the employer did not participate in 
the initial determination to award benefits pursuant to section 96.6, subsection 2, and an 
overpayment occurred because of a subsequent reversal on appeal regarding the issue 
of the individual’s separation from employment.  The employer shall not be charged with 
the benefits. 
 
(2)  An accounting firm, agent, unemployment insurance accounting firm, or other entity 
that represents an employer in unemployment claim matters and demonstrates a 
continuous pattern of failing to participate in the initial determinations to award benefits, 
as determined and defined by rule by the department, shall be denied permission by the 
department to represent any employers in unemployment insurance matters.  This 
subparagraph does not apply to attorneys or counselors admitted to practice in the 
courts of this state pursuant to section 602.10101. 

 
DECISION: 
 
The March 3, 2011, reference 02, decision is reversed.  Claimant was not laid off due to a 
business closure.  Re-calculation of benefits is denied.  Should the claimant have received 
benefits to which he is deemed not entitled as a result of this decision, the issue of whether the 
claimant must repay unemployment insurance benefits is remanded to the UIS Division for 
determination. 
 
 
 
 
__________________________________ 
Terence P. Nice 
Administrative Law Judge 
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