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appeal to the Employment Appeal Board by submitting
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1. The name, address and social security number of the

claimant.
2. A reference to the decision from which the appeal is
taken.
(l:JNlTED PARCEL SERVICE 3. That an appeal from such decision is being made and
/o FRICK UC EXPRESS such appeal is signed.
PO BOX 283 4. The grounds upon which such appeal is based.
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YOU MAY REPRESENT yourself in this appeal or you may

obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

KELLY G CUNNINGHAM
ATTORNEY AT LAW
2406 MIDDLE RD
DAVENPORT IA 52801

(Administrative Law Judge)

(Decision Dated & Mailed)

Section 96.5-2-a — Discharge/Misconduct
STATEMENT OF THE CASE:

The employer filed a timely appeal from the July 8, 2005, reference 03, decision that allowed
benefits. After due notice was issued, a hearing was held on August 9, 2005. The claimant did
participate and was represented by Kelly Cunningham, Attorney at Law. The employer did
participate through Greg Pavlicek, Feeder Manager, and (representative) Keith Gardner,
Transportation Manager.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed as a washer and fueler full time beginning June 4, 1979 through April 6,
2005, when she was suspended pending drug treatment. The employer initially discharged the
claimant, but after a subsequent grievance procedure, she was suspended without pay and
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ordered to undergo drug evaluation. The employer anticipates that the claimant will return to
work sometime around September 1, 2005.

The claimant had a work-related injury on April 6 and she was sent for medical treatment. The
employer did not ask the medical provider to test the claimant for drug use, as that is not part of
their policy. The doctor just ordered the drug testing on her own volition, as she believed most
employers required it. The claimant’s drug test of April 6 was positive for marijuana. The
employer ordered the claimant to undergo a second test on April 8, which confirmed her
positive test for marijuana.

The claimant took what she believed to be Motrin on April 2, and April 4, 2005. The claimant
had mistakenly taken medication that was mislabeled. The medication the claimant actually
ingested was Marinol, a cancer medication and could have caused the claimant to test positive
for TCH, or marijuana. The claimant denies ever using marijuana or any illegal drug.

The claimant was never notified in writing of her test results by certified mail, nor was she
notified of her ability to have the split sample tested at her own cost.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment for no disqualifying reason.

871 IAC 24.32(9) provides:
(9) Suspension or disciplinary layoff. Whenever a claim is filed and the reason for the
claimant's unemployment is the result of a disciplinary layoff or suspension imposed by
the employer, the claimant is considered as discharged, and the issue of misconduct
must be resolved. Alleged misconduct or dishonesty without corroboration is not
sufficient to result in disqualification.

lowa Code section 96.5-2-a provides:

An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.
a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes

a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
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limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The employer has the burden of proving disqualifying job misconduct. Cosperv. lowa
Department of Job Service, 321 N.W.2d 6 (lowa 1982).

lowa Code section 730.5(9) requires that a written drug screen policy be provided to every
employee subject to testing. lowa Code section 730.5(7)(i)(1) mandates that an employer,
upon a confirmed positive drug or alcohol test by a certified laboratory, notify the employee of
the test results by certified mail and the right to obtain a confirmatory test before taking
disciplinary action against an employee. Upon a positive drug screen, lowa Code section
730.5(9)(g) requires, under certain circumstances, that an employer offer substance abuse
evaluation and treatment to an employee the first time the employee has a positive drug test.
The lowa Supreme Court has held that an employer may not “benefit from an unauthorized
drug test by relying on it as a basis to disqualify an employee from unemployment
compensation benefits.” Eaton v. lowa Employment Appeal Board, 602 N.W.2d at 558.

The employer failed to give the claimant notice of the test results according to the strict and
explicit statutory requirements, and failed to allow her an opportunity for another test even if a
split sample was taken.

Additionally, the administrative law judge is persuaded that the claimant never used any illegal
drug substances and that her positive drug tests were a result of her mistakenly taking Marinol
medication. The claimant’s pursuit of another job where she would be subjected to random
drug test also persuades the administrative law judge that the claimant never used illegal drugs.

DECISION:
The July 8, 2005, reference 03, decision is affirmed. The claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided the claimant is

otherwise eligible.
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