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lowa Code § 96.5(1) — Voluntary Quitting
STATEMENT OF THE CASE:

The claimant filed an appeal from the November 2, 2017, (reference 04) unemployment
insurance decision that denied benefits. The parties were properly notified about the hearing. A
telephone hearing was held on November 28, 2017. Claimant participated. = Employer
participated through human resources employee Falon Erbe and store manager Kate
Straughter. Official notice was taken of the administrative record, including claimant’s benefit
payment history and claimant’s wage history, with no objection.

ISSUE:
Did claimant voluntarily quit the employment with good cause attributable to employer?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed part-time as a crew member from October 2, 2017, and was separated from
employment on October 6, 2017, when she quit.

During the claimant’s interview with the employer, she told Ms. Straughter that she could not do
any heavy lifting. Ms. Straughter told claimant that it would not be a problem because there was
not any heavy lifting involved. Claimant did not say anything to Ms. Straughter about any other
work restrictions. Claimant did not mention anything to Ms. Straughter about no squatting or
bending.

On October 6, 2017, claimant told Dana (a manager) that she could not bend over. Dana told
claimant to not do anything that would hurt her. Claimant then told Dana that she was taking a
new job in Columbus Junction. Claimant also told Maria (a manager) that she was taking a job
in Columbus Junction the next week because it was closer to her residence. Dana called Ms.
Straughter and told her that claimant was taking a new job in Columbus Junction and it started
the next week. Claimant worked her shift on October 6, 2017, but did not return to work for the
employer after October 6, 2017. The employer had worked available for claimant had she not
quit. The employer did not tell claimant she was discharged or not to come back. Claimant did
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not talk to Ms. Straughter about not being able to bend over. The employer was able to
accommodate claimant’s restrictions of not bending over or squatting.

The administrative record shows that claimant has not requalified for benefits since this
separation but reflects she appears to be otherwise monetarily eligible for benefits after this
part-time employer's wages are excluded from the base period.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant voluntarily left the
employment without good cause attributable to the employer, and has not requalified but
appears to be otherwise monetarily eligible.

It is the duty of an administrative law judge and the trier of fact in this case, to determine the
credibility of witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of
LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The administrative law judge, as the finder of
fact, may believe all, part or none of any witness’s testimony. State v. Holtz, 548 N.W.2d 162,
163 (lowa App. 1996). In assessing the credibility of witnesses, the administrative law judge
should consider the evidence using his or her own observations, common sense and
experience. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996). In determining the facts,
and deciding what testimony to believe, the fact finder may consider the following factors:
whether the testimony is reasonable and consistent with other evidence you believe; whether a
withess has made inconsistent statements; the withess's conduct, age, intelligence, memory
and knowledge of the facts; and the witness's interest in the trial, their motive, candor, bias and
prejudice. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996).

This administrative law judge assessed the credibility of the witnesses who testified during the
hearing, considering the applicable factors listed above, and used my own common sense and
experience. This administrative law judge finds the employer’'s version of events to be more
credible than claimant’s recollection of those events.

lowa Code section 96.5(1) provides:

An individual shall be disqualified for benefits, regardless of the source of the individual's
wage credits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Admin. Code r. 871-24.25(30) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause

attributable to the employer:
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(30) The claimant left due to the commuting distance to the job; however, the claimant
was aware of the distance when hired.

lowa Admin. Code r. 871-24.25(37) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(37) The claimant will be considered to have left employment voluntarily when such
claimant gave the employer notice of an intention to resign and the employer accepted
such resignation. This rule shall also apply to the claimant who was employed by an
educational institution who has declined or refused to accept a new contract or
reasonable assurance of work for a successive academic term or year and the offer of
work was within the purview of the individual's training and experience.

lowa Code section 96.5(12) provides:

An individual shall be disqualified for benefits, regardless of the source of the individual's
wage credits:

12. Supplemental part-time employment. If the department finds that an individual is
disqualified for benefits under subsection 1 or 2 based on the nature of the individual's
separation from supplemental part-time employment, all wages paid by the supplemental
part-time employer to that individual in any quarter which are chargeable following a
disqualifying separation under subsection 1 or 2 shall not be considered wages credited
to the individual until such time as the individual meets the conditions of requalification
as provided for in this chapter, or until the period of disqualification provided for in this
chapter has elapsed.

Workers who are disqualified from part-time employment based upon the reason for the
separation may be eligible to receive reduced unemployment insurance benefits, provided they
have sufficient wage credits from other base-period employers to remain monetarily eligible, and
provided they are otherwise eligible. Irving v. Emp’t Appeal Bd., 883 N.W.2d 179 (lowa 2016);
codified on July 2, 2017, at lowa Code 8 96.5(12). In this event, the part-time employer’'s
account will not be assessed for benefits paid to claimant and the employer's wage credits will
not be considered in determining benefits for claimant until he or she has requalified by having
worked in and been paid wages for insured work equal to ten times their weekly benefit amount.

lowa Code section 96.5(1)g provides:

An individual shall be disqualified for benefits, regardless of the source of the individual's
wage credits:
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1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

g. The individual left work voluntarily without good cause attributable to the employer
under circumstances which did or would disqualify the individual for benefits, except as
provided in paragraph "a" of this subsection but, subsequent to the leaving, the
individual worked in and was paid wages for insured work equal to ten times the
individual's weekly benefit amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.27 provides:

Voluntary quit of part-time employment and requalification. An individual who voluntarily
quits without good cause part-time employment and has not requalified for benefits
following the voluntary quit of part-time employment, yet is otherwise monetarily eligible
for benefits based on wages paid by the regular or other base period employers, shall
not be disqualified for voluntarily quitting the part-time employment. The individual and
the part-time employer which was voluntarily quit shall be notified on the Form 65-5323
or 60-0186, Unemployment Insurance Decision, that benefit payments shall not be
made which are based on the wages paid by the part-time employer and benefit charges
shall not be assessed against the part-time employer's account; however, once the
individual has met the requalification requirements following the voluntary quit without
good cause of the part-time employer, the wages paid in the part-time employment shall
be available for benefit payment purposes. For benefit charging purposes and as
determined by the applicable requalification requirements, the wages paid by the
part-time employer shall be transferred to the balancing account.

This rule is intended to implement lowa Code section 96.5(1)g.

See also, McCarthy v. lowa Emp’t Sec. Comm’n, 76 N.W.2d. 201 (lowa 1956) wherein the court
held that persons who become unemployed by a layoff from their full-time employer cannot be
disqualified for a previous voluntary quit from a part-time employer.

Claimant has the burden of proving that the voluntary leaving was for good cause attributable to
the employer. lowa Code § 96.6(2). “Good cause” for leaving employment must be that which
is reasonable to the average person, not the overly sensitive individual or the claimant in
particular. Uniweld Products v. Indus. Relations Comm’n, 277 So.2d 827 (Fla. Dist. Ct. App.
1973). A voluntary leaving of employment requires an intention to terminate the employment
relationship accompanied by an overt act of carrying out that intention. Local Lodge #1426 v.
Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980).

Claimant's argument that she thought she was discharged on October 6, 2017 is not
persuasive. Generally, when an individual mistakenly believes they are discharged from
employment, but was not told so by the employer, and they discontinue reporting for work, the
separation is considered a quit without good cause attributable to the employer. On October 6,
2017, claimant told a manager (Dana) that she was unable to bend over. The manager told
claimant to not do anything that would hurt her. Ms. Slaughter credible testified that the
employer was able accommodate claimant’s restrictions that prohibited her from bending and
squatting, but after the manager told claimant to not do anything that would hurt her, claimant
told the employer she was leaving to accept another job. Even though claimant did not have
another job lined up on October 6, 2017, she did not contact the employer after October 6,
2017. Claimant also testified that the employer never told her she could not return to the
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employer. Furthermore, claimant did not return to the employer after she finished her shift on
October 6, 2017, which corroborates the employer’s understanding that she was quitting. Since
claimant did not follow up with management personnel and her assumption of having been fired
was erroneous, her failure to continue reporting to work was an abandonment of the job without
good cause attributable to the employer.

Inasmuch as claimant quit this part-time employment without good cause attributable to the
employer, the separation is disqualifying. However, claimant has not requalified for benefits
since the separation but appears to be otherwise monetarily eligible according to base period
wages. Thus, claimant may be eligible for benefits based upon those other wages. It is noted
that this employer (D OF S FOODS INC) is not a base period employer for claimant.

DECISION:

The November 2, 2017, (reference 04), unemployment insurance decision is modified in favor of
the appellant. Claimant voluntarily left the employment without good cause attributable to the
employer and has not requalified for benefits but appears to be otherwise monetarily eligible.
Benefits are allowed, provided claimant is otherwise eligible. The account of this part-time
employer (D OF S FOODS INC, account number 222574-000) shall not be charged.

Jeremy Peterson
Administrative Law Judge
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