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STATEMENT OF THE CASE:

The claimant filed an appeal from the October 22, 2014 (reference 01) unemployment insurance
decision that denied benefits based upon not being available for work. The parties were
properly notified about the hearing. A telephone hearing was held on November 17, 2014.
Claimant participated. Employer did not respond to the hearing notice instruction and did not
participate.

ISSUE:
Is the claimant able to and available for work?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds:
Claimant was employed prn/on-call/as-needed as a community support staff and was separated
from employment on October 14, 2014. She recalls having been employed full-time for seven
years and her hours being reduced to prn effective August 1, 2014. The administrative wage
record for this, the only base-period employer, shows that she had wages from this employer of
$2877 in the second quarter of 2013, $3150 in the third quarter of 2013, $2270 in the fourth
quarter of 2013, $2889 in the first quarter of 2014, and $2761 in the second (lag) quarter of
2014. She was scheduled for eight hours on October 1 and nothing scheduled thereafter.
She reported $122 in wages for the week ending October 4, 2014, the only weekly claim filed.
She was available for up to full-time hours. The employer asked her to work someone’s
vacation at the end of the month but she declined to do so. She quit due to the change in hours
and to accept employment with Walmart on October 2 with a two-week notice. She worked at
Walmart on October 14 for eight hours. Claimant is limited to earning no more than $1080 per
month to preserve her full Social Security Disability Insurance benefits.
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REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes that the claimant is not able
to work and available for work.

lowa Code § 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

lowa Admin. Code r. 871-24.22(2)c provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market.
Since, under unemployment insurance laws, it is the availability of an individual that is
required to be tested, the labor market must be described in terms of the individual.
A labor market for an individual means a market for the type of service which the
individual offers in the geographical area in which the individual offers the service.
Market in that sense does not mean that job vacancies must exist; the purpose of
unemployment insurance is to compensate for lack of job vacancies. It means only that
the type of services which an individual is offering is generally performed in the
geographical area in which the individual is offering the services.

c. Intermittent employment. An individual cannot restrict employability to only temporary
or intermittent work until recalled by a regular employer.

lowa Admin. Code r. 871-24.23(3), (16), (22) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(3) If an individual places restrictions on employability as to the wages and type of work
that is acceptable and when considering the length of unemployment, such individual
has no reasonable expectancy of securing work, such individual will be deemed not to
have met the availability requirements of lowa Code § 96.4(3).
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(16) Where availability for work is unduly limited because a claimant is not willing to
work during the hours in which suitable work for the claimant is available.

(22) Where a claimant does not want to earn enough wages during the year to
adversely affect receipt of federal old-age benefits (social security).

Since claimant limited the number of hours she could work due to the receipt of Social Security
benefits, and the employer was not obligated to provide a certain number of part-time hours,
any claimed reduction in wages was not attributable to the employer.

lowa Admin. Code r. 871-24.22(2)i(1) provides:

Benefit eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

i. On-call workers.

(1) Substitute workers (i.e., post office clerks, railroad extra board workers), who hold
themselves available for one employer and who do not accept other work, are not
available for work within the meaning of the law and are not eligible for benefits.

lowa Admin. Code r. 871-24.22(2)i(3) provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market.

i. On-call workers.

(3) An individual whose wage credits earned in the base period of the claim consist
exclusively of wage credits by performing on-call work, such as a banquet worker,
railway worker, substitute school teacher or any other individual whose work is solely
on-call work during the base period, is not considered an unemployed individual within
the meaning of lowa Code § 96.19(38)"a" and "b." An individual who is willing to accept
only on-call work is not considered to be available for work.

lowa Admin. Code r. 871-24.23(26) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(26) Where a claimant is still employed in a part-time job at the same hours and wages
as contemplated in the original contract for hire and is not working on a reduced
workweek basis different from the contract for hire, such claimant cannot be considered
partially unemployed.
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Because claimant was hired to work only on-call or as-needed, and the wage history consists of
only part-time or prn/on-call wages, she is not considered to be unemployed within the meaning
of the law. When an individual is hired to work on-call, the implied agreement is that they will
only work when work is available and that work will not be regularly available. Thus any
diminution in hours is directly related to the on-call status when work is not available as no
regular hours were guaranteed. Her wage history is reasonably consistent and does not show a
reduction from full-time to part-time hours. Finally, since she had no more than part-time wages
with one employer in her base period, she is not considered fully or partially unemployed.
For these reasons, benefits are denied.

DECISION:
The October 22, 2014 (reference 01) unemployment insurance decision is affirmed.

The claimant is not able to work and available for work effective September 21, 2014.
Benefits are denied.

Dévon M. Lewis
Administrative Law Judge

Decision Dated and Mailed

dml/can

NOTE TO EMPLOYER:

If you wish to change the suite number of record, please access your account at:
https://www.myiowaui.org/UITIPTaxWeb/.

Helpful information about using this site may be found at:
http://www.iowaworkforce.org/ui/uiemployers.htm and
http://www.youtube.com/watch?v=_mpCM8FGQoY
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