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STATEMENT OF THE CASE:

The claimant filed an appeal from the November 28, 2018, (reference 01) unemployment
insurance decision that denied benefits. The parties were properly notified about the hearing. A
telephone hearing was held on December 19, 2018. The claimant participated personally. The
employer did not respond to the notice of hearing to furnish a phone number with the Appeals
Bureau and did not participate in the hearing. The administrative law judge took official notice of
the administrative records, including the fact-finding documents. Based on the evidence, the
arguments presented, and the law, the administrative law judge enters the following findings of
fact, reasoning and conclusions of law, and decision.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as an accounting specialist for approximately twenty-five years
and was separated from employment on October 29, 2018, when she was discharged.

In the final two or three years of the claimant’'s employment, she had repeatedly been late or
absent to work due to complications from a brain surgery and due to medication which caused
her repeated stomach issues and sometimes tardiness to her shifts. The claimant had worked
with her doctor to minimize side effects but they were sometimes unavoidable. The employer
was aware of the claimant’s issues and did not track her tardies until after she spoke up at a
meeting with her supervisor and acting-manager in early spring 2018. Thereafter, the claimant
started being monitored and disciplined. The employer issued two written warnings to the
claimant for absences all attributed to medical issues or illness and properly reported. The
claimant’'s final absence occurred on October 12, 2018 when she was late due to her
medication causing stomach issues. She called the acting manager to report that she would be
late. Between October 13 through 28, the claimant was on a prescheduled vacation and upon
return to work on October 29, 2018, she clocked in and was then fired.
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REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged from employment for no disqualifying reason.

lowa law disqualifies individuals who are discharged from employment for misconduct from
receiving unemployment insurance benefits. lowa Code § 96.5(2)a. They remain disqualified
until such time as they requalify for benefits by working and earning insured wages ten times
their weekly benefit amount. Id.

lowa Admin. Code r. 871-24.26(21) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(21) The claimant was compelled to resign when given the choice of resigning or being
discharged. This shall not be considered a voluntary leaving.

In this case, the claimant was scheduled to have a meeting with the employer and would have
been discharged had she attended. In essence, the claimant quit within hours of being
discharged, and since continuing work would not have been available, had she not technically
tendered her resignation, the separation shall be treated as a discharge.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’'s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proof in establishing disqualifying job misconduct. Excessive
absences are not considered misconduct unless unexcused. Absences due to properly
reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The issue is not
whether the employer made a correct decision in separating claimant, but whether the claimant
is entitled to unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App.
1984). What constitutes misconduct justifying termination of an employee and what misconduct
warrants denial of unemployment insurance benefits are two separate decisions. Pierce v.
IDJS, 425 N.W.2d 679 (lowa App. 1988).
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An employer may discharge an employee for any number of reasons or no reason at all if it is
not contrary to public policy, but if it fails to meet its burden of proof to establish job related
misconduct as the reason for the separation, employer incurs potential liability for
unemployment insurance benefits related to that separation.

lowa Admin. Code r.871-24.32(8) provides:

(8) Past acts of misconduct. While past acts and warnings can be used to determine the
magnitude of a current act of misconduct, a discharge for misconduct cannot be based on
such past act or acts. The termination of employment must be based on a current act.

lowa Admin. Code r. 871-24.32(4) provides:

(4) Report required. The claimant's statement and employer's statement must give
detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.

In this case, the employer did not attend the hearing to refute the credible evidence presented
by the claimant who stated she had a history of absences or tardies related to complications
from brain surgery and medication. The employer was aware of these issues and historically
did not discipline the claimant until after she spoke up to management at a meeting in spring
2018. The claimant stated her absences or tardies were always reported to the employer. A
reported absence related to illness or injury is excused for the purpose of the lowa Employment
Security Act. Medical documentation is not essential to a determination that an absence due to
illness should be treated as excused. Gaborit v. Emp’t Appeal Bd., 734 N.W.2d 554 (lowa Ct.
App. 2007).

The claimant’s final tardy on October 12, 2018 was reported to the acting manager and due to
medication side effects. Because the final absence for which she was discharged was related
to properly reported illness or injury, no final or current incident of unexcused absenteeism has
been established and no disqualification is imposed. Accordingly, benefits are allowed,
provided the claimant is otherwise eligible.

DECISION:

The November 28, 2018, (reference 01) decision is reversed. The claimant was discharged for
no disqualifying reason. Benefits are allowed, provided she is otherwise eligible.

Jennifer L. Beckman
Administrative Law Judge
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