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and : EMPLOYMENT APPEAL BOARD
: DECISION
MIDWEST AMBULANCE SVC OF 1A INC

Employer.
NOTICE

THIS DECISION BECOMES FINAL unless (1) a request for a REHEARING is filed with the
Employment Appeal Board within 20 days of the date of the Board's decision or, (2) a PETITION TO
DISTRICT COURT IS FILED WITHIN 30 days of the date of the Board's decision.

A REHEARING REQUEST shall state the specific grounds and relief sought. If the rehearing request is
denied, a petition may be filed in DISTRICT COURT within 30 days of the date of the denial.

SECTION: 96.5-1, 96.3-7
DECISION
UNEMPLOYMENT BENEFITS ARE DENIED

The Employer appealed this case to the Employment Appeal Board. The members of the Employment
Appeal Board reviewed the entire record. A majority of the Appeal Board, one member dissenting, finds it
cannot affirm the administrative law judge's decision. The majority of the Employment Appeal Board
REVERSES as set forth below.

FINDINGS OF FACT:
As an initial matter we note that this record consists of the testimony and exhibits from all the hearings.

Krista Prior (Claimant) worked as a full-time EMT for Midwest Ambulance Services (Employer) from
February 5, 2013 until she quit on April 28, 2014. The Claimant was coded for job abandonment after
being no call/no show for three consecutive days, namely, April 23, 24, 25. On the 25" the Employer made
the decision to let the Claimant go, but CFO Chapman subsequently learned that the Employer had known
the Claimant was in the hospital on these days. The Employer realized there had been a misunderstanding
and explained that the termination was rescinded, although the Employer was going to further explore why
she did not at least call in. The Claimant had not been removed from payroll at that time. On April 28 the
Claimant responded that she would not be coming back to work. The Claimant asserts that the reason she
quit was that she stopped receiving standby shifts or any other shifts that come open. This claim has not
been proven by a preponderance of the evidence.
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REASONING AND CONCLUSIONS OF LAW:
Iowa Code section 96.5(1) provides:

An individual shall be disqualified for benefits: Voluntary Quitting. If the individual has left work
voluntarily without good cause attributable to the individual's employer, if so found by the department.

Generally a quit is defined to be “a termination of employment initiated by the employee for any reason
except mandatory retirement or transfer to another establishment of the same firm, or for service in the
armed forces.” 871 IAC 24.1(113)(b). Furthermore, lowa Administrative Code 871—24.25 provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the employment
because the employee no longer desires to remain in the relationship of an employee with the employer
from whom the employee has separated. The employer has the burden of proving that the claimant is
disqualified for benefits pursuant to lowa Code section 96.5.

Since the Employer had the burden of proving disqualification the Employer had the burden of proving that
a quit rather than a discharge has taken place. On the issue of whether a quit is for good cause attributable
to the employer the Claimant had the burden of proof by statute. lowa Code §96.6(2). “[Q]uitting requires
an intention to terminate employment accompanied by an overt act carrying out the intent.” FDL Foods,
Inc. v. Employment Appeal Board, 460 N.W.2d 885, 887 (lowa App. 1990), accord Peck v. Employment
Appeal Board, 492 N.W.2d 438 (Iowa App. 1992).

We find that the facts of this case establish the Claimant quit. This occurred when the Claimant refused to
come to work after being told that the termination was premature. A quit being proven by the Employer the
Claimant must now show good cause for the quit.

871 TAC 24.26(1) provides:

The following are reasons for a claimant leaving employment with good cause attributable
to the employer:

A change in the contract of hire. An employer's willful breach of contract of hire shall not
be a disqualifying issue. This would include any change that would jeopardize the worker's
safety, health, or morals. The change of contract of hire must be substantial in nature and
could involve changes in working hours, shifts, remuneration, location of employment,
drastic modification in type of work, etc. Minor changes in a worker's routine of the job
would not constitute a change of contract of hire.

“Change in the contract of hire” means a substantial change in the terms or conditions of employment. See
Wiese v. lowa Dept. of Job Service, 389 N.W.2d 676, 679 (Iowa 1986). Generally, a substantial reduction in
hours or pay will give an employee good cause for quitting. See Dehmel v. Employment Appeal Board, 433
N.W.2d 700 (Iowa 1988). In analyzing such cases, the lowa Courts look at the impact on the claimant,
rather than the employer’s motivation. Dehmel v. Employment Appeal Board, 433 N.W.2d 700 (Iowa
1988). The test is whether a reasonable person would have quit under the circumstances. See Aalbers v.
lowa Department of Job Service, 431 N.W.2d 330 (Iowa 1988); O’Brien v. Employment Appeal Bd., 494
N.W.2d 660 (1993). An employee acquiesces in a change in the conditions of employment if he or she
does not resign in a timely manner. See Olson v. Employment Appeal Board, 460 N.W.2d 865 (Iowa Ct.
App. 1990).
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The findings of fact show how we have resolved the disputed factual issues in this case. We have
carefully weighed the credibility of the witnesses and the reliability of the evidence. We have found
credible the Employer’s evidence that the Claimant did not in fact experience the claimed reduction in
hours or pay. This evidence is from the CFO of the Employer, and information read into the record by
him. Analysis of that evidence from the CFO shows no pattern of hours reduction as alleged. Under
rule 24.26(1) it is clear that what justifies quitting is a “willful breach” of the contract of hire. Here no
such breach, no reduction in hours or pay, is proven and so we find the Claimant failed to prove good
cause for quitting.

We briefly address claimed mistreatment by the supervisor in other ways. First any such claims are
remarkably vague. Further such other forms of adverse treatment by her supervisor has not been
proven by the Claimant either, that is, she has not proven detrimental working conditions. In addition,
we find that the but for cause of the quit was the Claimant’s perception that her hours were being
reduced unfairly, and find that the alleged other detrimental working conditions are not a but for cause
of the decision to quit. Since the perception of hours reduction is not proven to be true, we disqualify
the Claimant for the quit. We note for the edification of the parties that “[a] finding of fact or law,
judgment, conclusion, or final order made pursuant to this section by an employee or representative of
the department, administrative law judge, or the employment appeal board, is binding only upon the
parties to proceedings brought under this chapter, and is not binding upon any other proceedings or
action involving the same facts brought by the same or related parties before the division of labor
services, division of workers’ compensation, other state agency, arbitrator, court, or judge of this state
or the United States.” Iowa Code §96.6(4).

Finally, since the Administrative Law Judge allowed benefits and in so doing affirmed a decision of the
claims representative the Claimant falls under the double affirmance rule:

871 IAC 23.43(3) Rule of two affirmances.

a. Whenever an administrative law judge affirms a decision of the representative or the
employment appeal board of the lowa department of inspections and appeals affirms the
decision of an administrative law judge, allowing payment of benefits, such benefits
shall be paid regardless of any further appeal.

b. However, if the decision is subsequently reversed by higher authority:

(1) The protesting employer involved shall have all charges removed for all
payments made on such claim.

(2) All payments to the claimant will cease as of the date of the reversed decision
unless the claimant is otherwise eligible.

(3) No overpayment shall accrue to the claimant because of payment made prior
to the reversal of the decision.

Thus the Employer’s account may not be charged for any benefits paid so far to the Claimant for the
weeks in question, but the Claimant will not be required to repay benefits already received.
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DECISION:

The administrative law judge’s decision dated September 10, 2014 is REVERSED. The Employment
Appeal Board concludes that the claimant was quit but not for good cause attributable to the employer.
Accordingly, she is denied benefits until such time the Claimant has worked in and was paid wages for
insured work equal to ten times the Claimant’s weekly benefit amount, provided the Claimant is otherwise
eligible. See, lowa Code section 96.5(1)”g”.

No remand for determination of overpayment need be made under the double affirmance rule, 871 IAC
23.43(3), but still the Employer’s account may not be charged.

We also deny the Employer’s request for a remand.

Kim D. Schmett

Samuel P. Langholz

DISSENTING OPINION OF ASHLEY KOOPMANS :

I respectfully dissent from the majority decision of the Employment Appeal Board; I would affirm the
decision of the administrative law judge in its entirety.

Ashley R. Koopmans
RRA/fnv



