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1. The name, address and social security number of the

claimant.
2. A reference to the decision from which the appeal is
taken.
INTERSTATE BRANDS CORPORATION 3. That an appeal from such decision is being made and
C such appeal is signed.
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to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)

Section 96.5-2-a — Discharge
871 IAC 26.14(7) — Late Call

STATEMENT OF THE CASE:

Dean E. Kimball (claimant) appealed a representative’s November 15, 2004 decision
(reference 01) that concluded he was not qualified to receive unemployment insurance benefits
after a separation from employment from Interstate Brands Corporation (employer). After
hearing notices were mailed to the parties’ last-known addresses of record, a telephone hearing
was held on December 1, 2004. The claimant participated in a portion of the hearing before his
cell phone disconnected. Kelly Green appeared on the employer's behalf. The record was
closed at 1:26 p.m. At 4:12 p.m., the claimant called the Appeals Section and requested that
the record be reopened. Based on the evidence, the arguments of the parties, and the law, the
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administrative law judge enters the following findings of fact, reasoning and conclusions of law,
and decision.

ISSUES:

Should the hearing record be reopened? Was the claimant discharged for work-connected
misconduct?

FINDINGS OF FACT:

The claimant received the hearing notice prior to the December 16, 2004 hearing. The
instructions discourage parties from using cell phones in the hearing, and inform the parties that
they are to be available at the specified time for the hearing, and that if they cannot be reached
at the time of the hearing at the number they provided, the judge may decide the case on the
basis of other available evidence.

The claimant started working for the employer on August 23, 1990. He worked full time as route
sales representative in the employer’'s Davenport, lowa bakery facility. His last day of work was
October 7, 2004. The employer discharged him effective that date. The stated reason for the
discharge was the claimant’s loss of his driver's license and refusal to accept another
non-driving position.

The claimant had a violation for operating a motor vehicle while intoxicated (OWI) in April 2004.
As a result, he lost his driving privileges on or about October 7, 2004. The claimant informed
his supervisor of this fact. The employer could not allow the claimant to continue in his prior
position because driving was an essential job function. The employer offered the claimant a
production job in lieu of discharge; however, the claimant felt the position would not pay well
enough and was not sufficiently set as far as the work schedule, so he declined. Therefore, the
employer discharged him.

REASONING AND CONCLUSIONS OF LAW:

The first issue in this case is whether the claimant's request to reopen the hearing should be
granted or denied.

871 IAC 26.14(7) provides:

(7) If a party has not responded to a notice of telephone hearing by providing the
appeals section with the names and telephone numbers of its witnesses by the
scheduled time of the hearing, the presiding officer may proceed with the hearing.

a. If an absent party responds to the hearing notice while the hearing is in progress, the
presiding officer shall pause to admit the party, summarize the hearing to that point,
administer the oath, and resume the hearing.

b. If a party responds to the notice of hearing after the record has been closed and any
party which has participated is no longer on the telephone line, the presiding officer shall
not take the evidence of the late party. Instead, the presiding officer shall inquire as to
why the party was late in responding to the notice of hearing. For good cause shown,
the presiding officer shall reopen the record and cause further notice of hearing to be
issued to all parties of record. The record shall not be reopened if the presiding officer
does not find good cause for the party's late response to the notice of hearing.
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c. Failure to read or follow the instructions on the notice of hearing shall not constitute
good cause for reopening the record.

The claimant called the Appeals Section for the December 16, 2004 hearing after the hearing
had been closed. Although the claimant intended to participate in the hearing, the claimant
failed to read or follow the hearing notice instructions and was not available at a reliable phone
at the time for the hearing. The rule specifically states that failure to read or follow the
instructions on the hearing notice does not constitute good cause to reopen the hearing. The
claimant did not establish good cause to reopen the hearing. Therefore, the claimant’s request
to reopen the hearing is denied.

The substantive issue in this case is whether the employer discharged the claimant for reasons
establishing work-connected misconduct. The issue is not whether the employer was right or
even had any other choice but to terminate the claimant’s employment, but whether the claimant
is entitled to unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App.
1984). What constitutes misconduct justifying termination of an employee and what is
misconduct that warrants denial of unemployment insurance benefits are two separate
decisions. Pierce v. IDJS, 425 N.W.2d 679 (lowa App. 1988). A claimant is not qualified to
receive unemployment insurance benefits if an employer has discharged the claimant for
reasons constituting work-connected misconduct. lowa Code §96.5-2-a. Before a claimant can
be denied unemployment insurance benefits, the employer has the burden to establish the
claimant was discharged for work-connected misconduct. Cosper v. IDJS, 321 N.W.2d 6 (lowa
1982); lowa Code 896.5-2-a.

lowa Code Section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 1AC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
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incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The claimant's loss of his driving privilege due to an OWI, preventing him from being able to
perform his essential job functions, shows a willful or wanton disregard of the standard of
behavior the employer has the right to expect from an employee, as well as an intentional and
substantial disregard of the employer's interests and of the employee's duties and obligations to
the employer. The employer discharged the claimant for reasons amounting to work-connected
misconduct.

DECISION:

The representative’s November 15, 2004 decision (reference 01) is affirmed. The employer
discharged the claimant for disqualifying reasons. The claimant is disqualified from receiving
unemployment insurance benefits as of October 7, 2004. This disqualification continues until
the claimant has been paid ten times his weekly benefit amount for insured work, provided he is
otherwise eligible. The employer's account will not be charged.
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