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STATEMENT OF THE CASE:

The claimant filed an appeal from the October 9, 2015, (reference 01) unemployment insurance
decision that denied benefits. The parties were properly notified about the hearing. A
telephone hearing was held on November 4, 2015. Claimant participated. Tony Neiland and
Brandie Moon were registered as claimant's witnesses, but they did not participate in the
hearing. Employer participated through human resources specialist, Kim Bateman. Claimant
Exhibit A was admitted into evidence with no objection.

ISSUES:

Did claimant voluntarily leave the employment with good cause attributable to employer or did
employer discharge claimant for reasons related to job misconduct sufficient to warrant a denial
of benefits?

Is the claimant able to and available for work?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full-time as an over-the-road truck driver from March 6, 2014, and was separated
from employment on September 4, 2015, when he was discharged.

July 26, 2015, was the last day claimant worked for the employer. On July 29, 2015, claimant
had a doctor's appointment with the employer's doctor. Claimant Exhibit A. Claimant was
diagnosed with unspecified essential hypertension and vertigo. Claimant Exhibit A. The doctor
stated that claimant was “[u]nable to drive company vehicle due to uncontrolled hypertension.
Requires clearance from PCP before he is able to be DOT certified and drive commercial
vehicle.” Claimant Exhibit A. The hypertension was a result of claimant’s work. Claimant then
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had a conversation with Mr. Neiland on July 30, 2015. Claimant told Mr. Neiland that he was
placed on sick leave because of his high blood pressure. Claimant sent Mr. Neiland a copy of
the doctor’s report (Claimant Exhibit A). Mr. Neiland was claimant’s direct supervisor. Claimant
also sent a copy of the doctor’s report to the employer.

A few days after his doctor appointment, claimant spoke with Mr. Neiland about going on
modified duty. Mr. Neiland told claimant that there was no modified duty available for him. The
employer told claimant he was placed on sick leave because of the doctor’s report.

The employer no longer considered claimant an employee on September 4, 2015.

Claimant has not been released back for driving. Claimant has been looking for other
employment, as long as it does not involve driving. Claimant has been looking online and in the
newspaper. Claimant has applied to jobs. Claimant only restricts his job search to jobs that do
not involve driving. Claimant has not been fully released back to work by his doctor. Claimant
has not fully recovered.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged for no disqualifying reason.

It is the duty of an administrative law judge and the trier of fact in this case, to determine the
credibility of witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of
LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The administrative law judge, as the finder of
fact, may believe all, part or none of any witness’s testimony. State v. Holtz, 548 N.W.2d 162,
163 (lowa App. 1996). In assessing the credibility of witnesses, the administrative law judge
should consider the evidence using his or her own observations, common sense and
experience. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996). In determining the facts,
and deciding what testimony to believe, the fact finder may consider the following factors:
whether the testimony is reasonable and consistent with other evidence you believe; whether a
witness has made inconsistent statements; the witness's conduct, age, intelligence, memory
and knowledge of the facts; and the witness's interest in the trial, their motive, candor, bias and
prejudice. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996).

The decision in this case rests, at least in part, upon the credibility of the parties. The employer
did not present a witness with direct knowledge of the situation. No request to continue the
hearing was made and no written statement of the individual was offered. This administrative
law judge assessed the credibility of the witnesses who testified during the hearing, considering
the applicable factors listed above, and used my own common sense and experience. This
administrative law judge reviewed the exhibit submitted. Claimant presented direct, first-hand
testimony while the employer relied upon second-hand reports, the administrative law judge
concludes that the claimant’s recollection of the events is more credible than that of the
employer.

lowa Code 8§ 96.5-1-d provides:
An individual shall be disqualified for benefits:
1. Voluntary quitting. If the individual has left work voluntarily without good cause

attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:
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d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the iliness, injury or pregnhancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code section
96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The following
reasons for a voluntary quit shall be presumed to be without good cause attributable to
the employer:

(35) The claimant left because of illness or injury which was not caused or aggravated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return to the employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.
The court in Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44 (lowa Ct. App. 2004) noted that:

"Insofar as the Employment Security Law is not designed to provide health and disability
insurance, only those employees who experience illness-induced separations that can
fairly be attributed to the employer are properly eligible for unemployment benefits."
White v. Emp’t Appeal Bd., 487 N.W.2d 342, 345 (lowa 1992) (citing Butts v. lowa Dep't
of Job Serv., 328 N.W.2d 515, 517 (lowa 1983)).

The statute provides an exception where:

The individual left employment because of illness, injury or pregnancy upon the advice of
a licensed and practicing physician, and upon knowledge of the necessity for absence
immediately notified the employer, or the employer consented to the absence, and after
recovering from the illness, injury or pregnancy, when recovery was certified by a
licensed and practicing physician, the individual returned to the employer and offered to
perform services and ... the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.
lowa Code § 96.5(1)(d).
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Section 96.5(1)(d) specifically requires that the employee has recovered from the illness
or injury, and this recovery has been certified by a physician. The exception in section
96.5(1)(d) only applies when an employee is fully recovered and the employer has not
held open the employee's position. White, 487 N.W.2d at 346; Hedges v. lowa Dep't of
Job Serv., 368 N.W.2d 862, 867 (lowa Ct. App. 1985); see also Geiken v. Lutheran
Home for the Aged Ass'n, 468 N.W.2d 223, 226 (lowa 1991) (noting the full recovery
standard of section 96.5(1)(d)).

In the present case, the evidence clearly shows Gilmore was not fully recovered from his
injury until March 6, 2003. Gilmore is unable to show that he comes within the exception
of section 96.5(1)(d). Therefore, because his injury was not connected to his
employment, he is considered to have voluntarily quit without good cause attributable to
the employer, and is not entitled to unemployment ... benefits. See White, 487 N.W.2d
at 345; Shontz, 248 N.W.2d at 91.

The lowa Court of Appeals has informally interpreted the lowa Code §96.5(1) subsection (d)
exception not to require a claimant to return to the employer to offer services after a medical
recovery if the employment has already been terminated. Porazil v. IWD, No. 3-408 (lowa Ct.
App. Aug. 27, 2003).

Claimant’'s separation from work from July 26, 2015 through September 4, 2015 was a
temporary absence while he was medically unable to work. Claimant Exhibit A. However, the
employer initiated the end of that leave period by terminating the employment prior to his
medical release to return to work. This decision may have been based on an internal
miscommunication; Ms. Bateman testified claimant had no contact with the employer after
July 26, 2015, but claimant presented direct, first hand testimony that he informed the employer,
including his direct supervisor, about his medical condition and provided the employer Claimant
Exhibit A. The employer’s decision on September 4, 2015 was clearly its intention to initiate a
permanent separation rather than continue to allow claimant to remain on sick leave. Because
claimant was still on sick leave and had communicated with employer about his medical status
(it is noted claimant used the employer’s doctor), which indicated his intention to return to the
employment when medically able to do so, and the employer terminated the employment
relationship before his full release, the separation became involuntary and permanent and is
considered a discharge from employment. Since claimant was not released to return to work
either with or without restriction as of the September 4, 2015 termination date, he was not
required to return to the employer to offer services upon any full release to return to work.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.
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lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

Excessive absences are not considered misconduct unless unexcused. Absences due to
properly reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982).

An employer may discharge an employee for any number of reasons or no reason at all if it is
not contrary to public policy, but if it fails to meet its burden of proof to establish job related
misconduct as the reason for the separation, employer incurs potential liability for
unemployment insurance benefits related to that separation. A reported absence related to
illness or injury is excused for the purpose of the lowa Employment Security Act. An employer’s
point system, no-fault absenteeism policy or leave policy is not dispositive of the issue of
gualification for benefits.

Claimant went to the employer’s doctor on July 29, 2015. Claimant Exhibit A. After claimant’'s
examination, the doctor stated claimant was “[ulnable to drive company vehicle due to
uncontrolled hypertension. Requires clearance from PCP before he is able to be DOT certified
and drive commercial vehicle.” Claimant Exhibit A. Claimant reported this to the employer on
July 30, 2015 when he provided a copy of Claimant Exhibit A to his direct supervisor and
another employee. A few days after claimant’s doctor's appointment, he requested modified
duty from his direct supervisor. Claimant was told by his direct supervisor that there was no
modified duty available for him. Claimant was placed on sick leave. On September 4, 2015, the
employer discharged claimant from employment. The discharge was related to properly
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reported illness or injury and related ongoing medical treatment, no misconduct has been
established and no disqualification is imposed. Benefits are allowed, provided claimant is
otherwise eligible.

For the reasons that follow, the administrative law judge concludes that the claimant is able to
work and available for work effective September 4, 2015.

lowa Code § 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

lowa Admin. Code r. 871-24.22(1)a, (2) provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(1) Able to work. An individual must be physically and mentally able to work in some
gainful employment, not necessarily in the individual's customary occupation, but which
is engaged in by others as a means of livelihood.

a. lllness, injury or pregnancy. Each case is decided upon an individual basis,
recognizing that various work opportunities present different physical requirements. A
statement from a medical practitioner is considered prima facie evidence of the physical
ability of the individual to perform the work required. A pregnant individual must meet
the same criteria for determining ableness as do all other individuals.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market. Since,
under unemployment insurance laws, it is the availability of an individual that is required
to be tested, the labor market must be described in terms of the individual. A labor
market for an individual means a market for the type of service which the individual
offers in the geographical area in which the individual offers the service. Market in that
sense does not mean that job vacancies must exist; the purpose of unemployment
insurance is to compensate for lack of job vacancies. It means only that the type of
services which an individual is offering is generally performed in the geographical area in
which the individual is offering the services.

To be able to work, "[a]n individual must be physically and mentally able to work in some gainful
employment, not necessarily in the individual's customary occupation, but which is engaged in
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by others as a means of livelihood." Sierra v. Employment Appeal Board, 508 N.W.2d 719, 721
(lowa 1993); Geiken v. Lutheran Home for the Aged, 468 N.W.2d 223 (lowa 1991); lowa Admin.
Code r. 871-24.22(1). “An evaluation of an individual's ability to work for the purposes of
determining that individual's eligibility for unemployment benefits must necessarily take into
consideration the economic and legal forces at work in the general labor market in which the
individual resides.” Sierra at 723. The court in Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44
(lowa Ct. App. 2004) noted that "[ijnsofar as the Employment Security Law is not designed to
provide health and disability insurance, only those employees who experience illness-induced
separations that can fairly be attributed to the employer are properly eligible for unemployment
benefits." White v. Emp’t Appeal Bd., 487 N.W.2d 342, 345 (lowa 1992) (citing Butts v. lowa
Dep't of Job Serv., 328 N.W.2d 515, 517 (lowa 1983)).

Inasmuch as the medical condition was work-related and the treating physician has not fully
released claimant to return to work as an over-the-road truck driver, he has established his
ability to work. Since the employment ended on September 4, 2015, claimant is no longer
obligated to return to employer upon his full medical release to offer his services. At that point,
his ability to work is not measured by the job he held most recently, but by standards of his
education, training, and work history. Claimant has been searching and applying for jobs with
his only restriction being non-driving occupations, he is considered able to work even if he
cannot yet return to a job as most recently performed for the employer. Thus the claimant is
considered as able to work as of September 4, 2015; because claimant is searching for work
consistent with those restrictions (non-driving occupations), he has established his ability to
work. Benefits are allowed, provided the claimant is otherwise eligible.

DECISION:

The October 9, 2015, (reference 01) unemployment insurance decision is reversed. Claimant
was discharged from employment for no disqualifying reason. Claimant is able to work and
available for work effective September 4, 2015. Benefits are allowed, provided he is otherwise
eligible. Any benefits claimed and withheld on this basis shall be paid.

Jeremy Peterson
Administrative Law Judge

Decision Dated and Mailed
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