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NOTICE

THIS DECISION BECOMES FINAL unless (1) a request for a REHEARING is filed with the
Employment Appeal Board within 20 days of the date of the Board's decision or, (2) a PETITION TO
DISTRICT COURT IS FILED WITHIN 30 days of the date of the Board's decision.

A REHEARING REQUEST shall state the specific grounds and relief sought. If the rehearing request is
denied, a petition may be filed in DISTRICT COURT within 30 days of the date of the denial.

SECTION: 96.5-2-A, 96.6-2

DECISION
UNEMPLOYMENT BENEFITS ARE ALLOWED IF OTHERWISE ELIGIBLE
The Employer appealed this case to the Employment Appeal Board. The members of the Employment
Appeal Board, one member concurring, reviewed the entire record. The Appeal Board finds the
administrative law judge's decision is correct. The administrative law judge's Findings of Fact and

Reasoning and Conclusions of Law are adopted by the Board as its own. The administrative law judge's
decision is AFFIRMED.

Cloyd (Robby) Robinson

CONCURRING OPINION OF MONIQUE F. KUESTER:

I agree with my fellow board members that the administrative law judge's decision should be affirmed.
While I do not condone drug use in the workplace, I find that the Employer failed to prove their case. The
Employer’s decision to sever the employment relationship with the Claimant was justified; however, based
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on the evidence, the Employer failed to substantially comply with drug testing requirement set forth in lowa
Code section 730.5.

Iowa Code section 730.5(7)”1” (1) (2009) provides:

If a confirmed positive test result for drugs or alcohol for a current employee is reported
to the employer by the medical review officer, the employer shall notify the employee in
writing by certified mail, return receipt requested, of the results of the test, the employee's
right to request and obtain a confirmatory test of the second sample collected pursuant to
paragraph "b" at an approved laboratory of the employee's choice, and the fee payable by
the employee to the employer for reimbursement of expenses concerning the test. The fee
charged an employee shall be an amount that represents the costs associated with
conducting the second confirmatory test, which shall be consistent with the employer's
cost for conducting the initial confirmatory test on an employee's sample. If the
employee, in person or by certified mail, return receipt requested, requests a second
confirmatory test, identifies an approved laboratory to conduct the test, and pays the
employer the fee for the test within seven days from the date the employer mails by
certified mail, return receipt requested, the written notice to the employee of the
employee's right to request a test, a second confirmatory test shall be conducted at the
laboratory chosen by the employee. The results of the second confirmatory test shall be
reported to the medical review officer who reviewed the initial confirmatory test results
and the medical review officer shall review the results and issue a report to the employer
on whether the results of the second confirmatory test confirmed the initial confirmatory
test as to the presence of a specific drug or alcohol. If the results of the second test do not
confirm the results of the initial confirmatory test, the employer shall reimburse the
employee for the fee paid by the employee for the second test and the initial confirmatory
test shall not be considered a confirmed positive test result for drugs or alcohol for
purposes of taking disciplinary action pursuant to subsection 10.

In light of this ruling, it would behoove the Employer to thoroughly review its policies regarding drug
testing and implement changes where necessary to ensure that procedures comply with the aforementioned
statute. Benefits should be allowed provided the Claimant is otherwise eligible.

Monique F. Kuester
AMG/fav



