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STATEMENT OF THE CASE:

Brandi Varner (claimant) appealed an unemployment insurance decision dated January 7, 2009,
reference 02, which held that she was not eligible for unemployment insurance benefits
because she was not available to work for DM Services, Inc. (employer). After hearing notices
were mailed to the parties’ last-known addresses of record, a telephone hearing was held on
January 28, 2009. The claimant’s mother, Lennette Varner, participated on her behalf. The
employer did not comply with the hearing notice instructions and did not call in to provide a
telephone number at which a representative could be contacted, and therefore, did not
participate. Based on the evidence, the arguments of the party, and the law, the administrative
law judge enters the following findings of fact, reasoning and conclusions of law, and decision.

ISSUE:
The issue is whether the claimant is able and available to work?
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and having considered all of the
evidence in the record, finds that: The claimant was employed as a part-time collector from
May 2008 through November 2, 2008. She lost her voice due to muscle tension dysphonia
resulting from unknown causes. There is no evidence the condition is work-related and the
claimant was unable to carry out the essential functions of her position because she cannot talk.
She still does not have her voice and cannot work without being able to talk. The claimant is
attending school at this time.

The employer contacted the Appeals Section for the first time on January 28, 2009, at
10:17 a.m. The record closed at 10:10 a.m. The employer received the hearing notice prior to
the January 28, 2009 hearing. The instructions inform the parties that if the party does not
contact the Appeals Section and provide the phone number at which the party can be contacted
for the hearing, the party will not be called for the hearing. The employer had not read all the
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information on the hearing notice, and had assumed that she would be called. The employer
requested that the record be reopened.

REASONING AND CONCLUSIONS OF LAW:

The first issue in this case is whether the employer’s request, to reopen the record after the
hearing had concluded, should be granted or denied. If a party responds to a hearing notice
after the record has been closed, the administrative law judge can only ask why the party
responded late to the hearing notice. If the party establishes good cause for responding late,
the hearing shall be reopened. The rule specifically states that failure to read or follow the
instructions on the hearing notice does not constitute good cause to reopen the hearing.
871 IAC 26.14(7)(b) and (c). The request to reopen the record is denied because the party
making the request failed to participate by reading and following the instructions on the hearing
notice.

The substantive issue to be determined is whether the claimant is able and available for work.
In order for an individual to be eligible to receive unemployment insurance benefits, the
evidence in the record must establish that she is able to work, available for work, and earnestly
and actively seeking work. See lowa Code §96.4(3) and 871 IAC 24.22.

lowa Code section 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

871 IAC 24.22(1)a provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(1) Able to work. An individual must be physically and mentally able to work in some
gainful employment, not necessarily in the individual's customary occupation, but which
is engaged in by others as a means of livelihood.

a. lllness, injury or pregnancy. Each case is decided upon an individual basis,
recognizing that various work opportunities present different physical requirements. A
statement from a medical practitioner is considered prima facie evidence of the physical
ability of the individual to perform the work required. A pregnant individual must meet
the same criteria for determining ableness as do all other individuals.
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Each case is decided upon an individual basis, recognizing that various work opportunities
present different physical requirements. See 871 IAC 24.22(1)(a). The claimant has the burden
of proof in establishing her ability and availability for work. Davoren v. lowa Employment
Security Commission, 277 N.W.2d 602 (lowa 1979). The evidence does not establish the
claimant is able and available to work. Consequently, benefits are denied as of November 2,
2008.

DECISION:

The unemployment insurance decision dated January 7, 2009, reference 02, is affirmed. The
claimant does not qualify for unemployment insurance benefits, because she does not meet the
availability requirements of the law.

Susan D. Ackerman
Administrative Law Judge
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