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Iowa Code § 96.5(2)a – Discharge/Misconduct 
      
STATEMENT OF THE CASE: 
 
The claimant filed a timely appeal from the March 12, 2008, reference 05, decision that denied 
benefits.  After due notice was issued, a telephone conference hearing was held on April 10, 
2008.  Claimant participated and was represented by Steven Jayne, Attorney at Law.  Employer 
participated through Kelly Terpstra.   
 
ISSUE: 
 
The issue is whether claimant was discharged for reasons related to job misconduct sufficient to 
warrant a denial of unemployment benefits. 
 
FINDINGS OF FACT: 
 
Having heard the testimony and having reviewed the evidence in the record, the administrative 
law judge finds:  Claimant was employed as a full-time research assistant hired to sort soybean 
seeds from January 29, 2008 until February 11, 2008 when he was discharged.  Terpstra 
advised claimant he would be expected to take turns with some other employees cleaning the 
bathroom.  Claimant objected because not all employees would be required to do so and 
because it was not part of his job description.  He also was concerned about the bending and 
twisting motions required by performance of that assignment because of a prior back injury but 
did not mention this to Terpstra because he did not want to talk about the issue in front of 
others; however, he did not ask to speak to her in private about the matter.  He had told 
employer when hired about his back injury restrictions of lifting no more than 30 pounds but did 
not mention bending or twisting.  Terpstra did not warn him that his job depended on doing this 
task but extended her hand, said “thank you, goodbye.”  As claimant was leaving, he heard her 
tell others she had “just fired Wes.” 
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant was discharged 
from employment for no disqualifying reason. 
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Iowa Code § 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the 
employer made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What 
constitutes misconduct justifying termination of an employee and what misconduct warrants 
denial of unemployment insurance benefits are two separate decisions.  Pierce v. IDJS, 425 
N.W.2d 679 (Iowa App. 1988).  Misconduct serious enough to warrant discharge is not 
necessarily serious enough to warrant a denial of job insurance benefits.  Such misconduct 
must be “substantial.”  Newman v. Iowa Department of Job Service, 351 N.W.2d 806 (Iowa App. 
1984).  Generally, continued refusal to follow reasonable instructions constitutes misconduct.  
Gilliam v. Atlantic Bottling Company, 453 N.W.2d 230 (Iowa App. 1990).  The question of 
whether the refusal to perform a specific task constitutes misconduct must be determined by 
evaluating both the reasonableness of the employer’s request in light of all circumstances and 
the employee’s reason for noncompliance.  Endicott v. IDJS, 367 N.W.2d 300 (Iowa App. 1985).   
 
An employer may discharge an employee for any number of reasons or no reason at all if it is 
not contrary to public policy, but if it fails to meet its burden of proof to establish job related 
misconduct as the reason for the separation, employer incurs potential liability for 
unemployment insurance benefits related to that separation.  Public standoffs mixed with a lack 
of clear communication between employer and employee rarely have a favorable outcome for 
either party.  Although claimant may have had a better reaction from employer had he asked to 
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speak to her in private about his back being the reason he did not want to clean the bathroom, 
whether or not that was a genuine reason, his failure to do so was merely an isolated incident of 
poor judgment and inasmuch as employer had not warned claimant about the issue leading to 
the separation, either earlier or at the time, it has not met the burden of proof to establish that 
claimant acted deliberately or with recurrent negligence in violation of company policy, 
procedure, or prior warning.  An employee is entitled to fair warning that the employer will no 
longer tolerate certain performance and conduct.  Without fair warning, an employee has no 
reasonable way of knowing that there are changes that need be made in order to preserve the 
employment.  If an employer expects an employee to conform to certain expectations or face 
discharge, appropriate (preferably written), detailed, and reasonable notice should be given.  
Benefits are allowed. 
 
DECISION: 
 
The March 12, 2008, reference 05, decision is reversed.  Claimant was discharged from 
employment for no disqualifying reason.  Benefits are allowed, provided claimant is otherwise 
eligible.  The benefits withheld effective the week ending February 23, 2008 shall be paid to 
claimant forthwith.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
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