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Section 96.5-2-a — Discharge for Misconduct

STATEMENT OF THE CASE:

The claimant filed an appeal from a decision dated June 5, 2014 (reference 01). The decision
disqualified him from receiving unemployment benefits. After due notice was issued a hearing
was held by telephone conference call on July 2, 2014. The claimant participated on his own
behalf. The employer also participated. The employer offered and Exhibit One was received
into evidence.

ISSUE:
The issue is whether the claimant was separated from employment for any disqualifying reason.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired on October 18, 2010 as a full-time less than
truckload driver. The claimant signed that he had read the employer's handbook on
December 30, 2010. He signed he read the employer’'s Substance Abuse Policy on October 14,
2010. On April 30, 2011 the claimant signed that he received a copy of the Department of
Transportation Drug and Alcohol Policy and Testing Program and Educational Materials.
The employer’s policies indicated that the claimant could be tested after a work injury.

Under the employer’'s policies the employer prohibited the presence in one’'s system of any
controlled substance that was not medically prescribed to the employee. An employee who
tested positive for a prohibited substance must successfully complete assessments and
processes. A driver will be assigned to a non-safety-sensitive function for a minimum of one
year and they may require a transfer to another location. A safety-sensitive position is one that
involves operating a company owned or leased vehicle.

On May 6, 2014 the claimant suffered a work-related injury. That evening the claimant’s wife
offered the claimant her prescription Tylenol Three to help him sleep. The claimant accepted
her prescription medication. On May 7, 2014 the claimant told the employer about the injury
and the employer asked the claimant to submit to post accident drug testing. On May 14, 2014
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the drug testing results showed the claimant tested positive for codeine that was not prescribed
to the claimant. The employer offered the claimant the Employee Assistance Program (EAP).
If he completed the program successfully, the employer had work available for the claimant in a
non-safety sensitive position. Those positions were not available in the claimant’s regular work
location as of May 14, 2014. The claimant’s last day of work was May 14, 2014. He did not
continue on with the EAP program because he did not want to transfer to another location.
Continued work was available had the claimant not resigned.

REASONING AND CONCLUSIONS OF LAW:

The first issue in this case is the effect of the confidentiality requirements of the federal law.
The Omnibus Transportation Employee Testing Act of 1991 authorized the United States
Department of Transportation (DOT) to prescribe regulations for testing of commercial motor
vehicle operators. 49 USC § 31306. Congress required that the regulations provide for
“the confidentiality of test results and medical information” of employees tested under the law.
49 USC § 31306(c)(7). Pursuant to this grant of rulemaking authority, the DOT established
confidentiality provisions in 49 CFR 40.321 that prohibit the release of individual test results or
medical information about an employee to third parties without the employee’s written consent.
There is an exception, however, to that rule for administrative proceedings (e.g. unemployment
compensation hearing) involving an employee who has tested positive under a DOT drug or
alcohol test. 49 CFR 40.323(a)(1). The exception allows an employer to release the
information to the decisionmaker in such a proceeding, provided the decisionmaker issues a
binding stipulation that the information released will only be made available to the parties to the
proceeding. 49 CFR 40.323(b). In the statement of the case, a stipulation in compliance with
the regulation has been entered.

In my judgment, this federal confidentiality provision must be followed despite conflicting
provisions of the lowa Open Records Act (lowa Code chapter 22), the lowa Administrative
Procedure Act (APA) (lowa Code chapter 17A), and lowa Employment Security Law (lowa Code
chapter 96). The federal confidentiality laws regarding drug testing must be followed because,
under the Supremacy Clause, U.S. Const., Art. VI, cl. 2, state laws that "interfere with, or are
contrary to the laws of congress, made in pursuance of the constitution" are invalid.
Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 604 (1991).

In this case, the lowa Open Records law, APA, and Employment Security law actually conflict
with the federal statute 49 USC 8§ 31306(c)(7) and the implementing regulations 49 CFR 40.321
to the extent that they would require the release of individual test results or medical information
about an employee to third parties beyond the claimant, employer, and the decisionmaker in this
case. It would defeat the purpose of the federal law of providing confidentiality to permit the
information regarding the test results to be disclosed to the general public. Since the decision to
discharge the claimant was based on his testing positive on a DOT drug test, it would be
impossible to issue a public decision identifying the claimant without disclosing the drug test
results. Therefore, the public decision in this case will be issued without identifying information.
A decision with identifying information will be issued to the parties; but that decision, the
exhibits, and the audio record (all of which contain confidential and identifying information) shall
be sealed and not publicly disclosed.

For the reasons that follow the administrative law judge concludes the claimant voluntarily quit
work without good cause attributable to the employer.
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lowa Code § 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Admin. Code r. 871-24.25(28) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to
lowa Code section 96.5. However, the claimant has the initial burden to produce
evidence that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10.
The following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(28) The claimant left after being reprimanded.

A voluntary leaving of employment requires an intention to terminate the employment
relationship accompanied by an overt act of carrying out that intention. Local Lodge #1426 v.
Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980). The claimant’s intention to voluntarily leave
work was evidenced by his words and actions. He told the employer that he was leaving and
quit work. When an employee quits work after having been reprimanded, his leaving is without
good cause attributable to the employer. The claimant left work after having been reprimanded.
The claimant agreed to the terms of his employment and what the progressive discipline would
entail. His leaving was without good cause attributable to the employer. The claimant
voluntarily quit without good cause attributable to the employer. Benefits are denied.

DECISION:

The representative’s June 5, 2014 (reference 01) decision is affirmed. The claimant voluntarily
left work without good cause attributable to the employer. Benefits are withheld until the
claimant has worked in and has been paid wages for insured work equal to ten times
the claimant’s weekly benefit amount provided the claimant is otherwise eligible.

Beth A. Scheetz
Administrative Law Judge
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