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STATEMENT OF THE CASE:

Tyson Fresh Meats, Inc. (employer) appealed an unemployment insurance decision dated
July 18, 2013, reference 04, which held that Tom Stephanie (claimant) was eligible for
unemployment insurance benefits. After hearing notices were mailed to the parties’ last-known
addresses of record, a telephone hearing was held on September 5, 2013. The claimant
participated in the hearing. The employer participated through Kris Rossiter, Employment
Manager. Employer’s Exhibit One was admitted into evidence.

ISSUE:
The issue is whether the claimant is able and available to work.
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired as a full-time maintenance mechanic on
August 3, 2010. He was unable to work due to a work-related injury and was placed on a
medical leave of absence beginning June 3, 2013. The claimant is receiving weekly temporary
total disability benefits while on his leave of absence.

The claimant filed a claim for unemployment insurance benefits effective September 9, 2012
and has received benefits after the separation from employment.

REASONING AND CONCLUSIONS OF LAW:
The issue is whether the claimant is able and available for work. The claimant went on a

work-related medical leave of absence on June 3, 2013 when he was taken off work by a
physician.
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871 IAC 24.23(1) and (35) provide:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(1) Anindividual who is ill and presently not able to perform work due to illness.

(35) Where the claimant is not able to work and is under the care of a physician and has
not been released as being able to work.

It is the claimant’'s burden to prove his ability and availability for work. Davorenv. lowa
Employment Security Commission, 277 N.W.2d 602 (lowa 1979). He has not met that burden.
The claimant is off work on workers’ compensation and is currently receiving temporary total
disability benefits. Unemployment insurance benefits are denied.

The unemployment insurance law requires benefits be recovered from a claimant who receives
benefits and is later denied benefits even if the claimant acted in good faith and was not at fault.
However, a claimant will not have to repay an overpayment when an initial decision to award
benefits on an employment separation issue is reversed on appeal if two conditions are met:
(1) the claimant did not receive the benefits due to fraud or willful misrepresentation, and (2) the
employer failed to participate in the initial proceeding that awarded benefits. In addition, if a
claimant is not required to repay an overpayment because the employer failed to participate in
the initial proceeding, the employer’'s account will be charged for the overpaid benefits. lowa
Code § 96.3-7-a, -b.

The matter of deciding the amount of the overpayment and whether the amount overpaid should
be recovered from the claimant and charged to the employer under lowa Code § 96.3-7-b is
remanded to the Agency.

DECISION:

The unemployment insurance decision dated July 18, 2013, reference 04, is reversed. The
claimant does not meet the availability requirements of the law and benefits are denied. The
matter is remanded to the Claims Section for investigation and determination of the
overpayment issue.

Susan D. Ackerman
Administrative Law Judge
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