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Iowa Code § 96.5(2)a – Discharge for Misconduct 
 
STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the October 22, 2018, (reference 01) unemployment 
insurance decision that denied benefits based upon separation.  The parties were properly 
notified about the hearing.  A telephone hearing was held on November 6, 2018.  The claimant 
participated personally.  The employer participated through Lisa Haroff, hearing representative 
with Corporate Cost Control.  Tiffany Yoder, human resources manager, and Tony Morrow, 
store director, both testified.  Employer Exhibit 1 was admitted.  The administrative law judge 
took official notice of the administrative records including the fact-finding documents.  Based on 
the evidence, the arguments presented, and the law, the administrative law judge enters the 
following findings of fact, reasoning and conclusions of law, and decision. 
 
ISSUE: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
claimant was employed full-time as a night stock/cashier and was separated from employment 
on October 4, 2018, when she was discharged.   
 
The claimant began employment in 2008, and throughout employment, was trained on employer 
rules and procedures (Employer Exhibit 1).  The employer’s rules and procedures referenced 
customer service as a priority, applying the “golden rule”, and not having personal conversations 
in front of customers (Employer Exhibit 1).  In addition, the employer’s handbook specifically 
references discrimination and treatment of people based upon skin color.   
 
On October 4, 2018, the employer received an emailed complaint from a customer 
(Employer Exhibit 1).  In the complaint, the customer relayed an exchange of comments made 
by the claimant about a prior African American customer.  Specifically, the claimant told the 
customer that “black people always want to complain” and “black people think they are owed 
something” (Employer Exhibit 1).  The customer responded to the claimant stating they 
disagreed with her (Employer Exhibit 1) before filing a complaint.   
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When confronted about the incident, the claimant admitted she had made the comments, out 
loud, in front of a customer, but that she meant them for herself.  She was subsequently 
discharged.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant was discharged 
from employment due to job-related misconduct.   
 
Iowa law disqualifies individuals who are discharged from employment for misconduct from 
receiving unemployment insurance benefits. Iowa Code § 96.5(2)a. They remain disqualified 
until such time as they requalify for benefits by working and earning insured wages ten times 
their weekly benefit amount. Id.  
 
Iowa Administrative Code rule 871-24.32(1)a provides:  

“Misconduct” is defined as a deliberate act or omission by a worker which constitutes a 
material breach of the duties and obligations arising out of such worker's contract of 
employment. Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer. On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute.  

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature. Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979). 
 
The employer has the burden to prove the claimant was discharged for work-connected 
misconduct as defined by the unemployment insurance law. Cosper v. Iowa Dep’t of Job Serv., 
321 N.W.2d 6 (Iowa 1982). Misconduct must be “substantial” to warrant a denial of job 
insurance benefits. Newman v. Iowa Dep’t of Job Serv., 351 N.W.2d 806 (Iowa Ct. App. 1984). 
When based on carelessness, the carelessness must actually indicate a “wrongful intent” to be 
disqualifying in nature. Id. Negligence does not constitute misconduct unless recurrent in nature; 
a single act is not disqualifying unless indicative of a deliberate disregard of the employer’s 
interests. Henry v. Iowa Dep’t of Job Serv., 391 N.W.2d 731 (Iowa Ct. App. 1986).  The focus is 
on deliberate, intentional, or culpable acts by the employee. Gimbel v. Employment Appeal 
Board, 489 N.W.2d 36, 39 (Iowa Ct. App. 1992).  
 
It is the duty of the administrative law judge as the trier of fact in this case, to determine the 
credibility of witnesses, weigh the evidence and decide the facts in issue.  Arndt v. City of 
LeClaire, 728 N.W.2d 389, 394-395 (Iowa 2007).  The administrative law judge may believe all, 
part or none of any witness’s testimony.  State v. Holtz, 548 N.W.2d 162, 163 (Iowa App. 1996).  
In assessing the credibility of witnesses, the administrative law judge should consider the 
evidence using his or her own observations, common sense and experience.  Id.  In determining 
the facts, and deciding what testimony to believe, the fact finder may consider the following 
factors: whether the testimony is reasonable and consistent with other believable evidence; 
whether a witness has made inconsistent statements; the witness's appearance, conduct, age, 
intelligence, memory and knowledge of the facts; and the witness's interest in the trial, their 
motive, candor, bias and prejudice.  Id.   
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Administrative agencies are not bound by the technical rules of evidence.  IBP, Inc. v. Al-Gharib, 
604 N.W.2d 621, 630 (Iowa 2000).  A decision may be based upon evidence that would 
ordinarily be deemed inadmissible under the rules of evidence, as long as the evidence is not 
immaterial or irrelevant.  Clark v. Iowa Dep’t of Revenue, 644 N.W.2d 310, 320 (Iowa 2002).  
Hearsay evidence is admissible at administrative hearings and may constitute substantial 
evidence.  Gaskey v. Iowa Dep’t of Transp., 537 N.W.2d 695, 698 (Iowa 1995).  Assessing the 
credibility of the witnesses and reliability of the evidence in conjunction with the applicable 
burden of proof, as shown in the factual conclusions reached in the above-noted findings of fact, 
the administrative law judge concludes that the employer has satisfied its burden to establish by 
a preponderance of the evidence that the claimant was discharged for work-connected 
misconduct as defined by the unemployment insurance law.   
 
It is true that “[t]he use of profanity or offensive language in a confrontational, disrespectful, or 
name-calling context may be recognized as misconduct, even in the case of isolated incidents 
or situations in which the target of abusive name-calling is not present when the vulgar 
statements are initially made.”  Myers v. Emp’t Appeal Bd., 462 N.W.2d 734 (Iowa Ct. App. 
1990).   In this case, the claimant was a long-term employee, who had been repeatedly trained 
on employer rules and expectations during employment (Employer exhibit 1).  These policies 
prohibited conduct which was discriminatory based upon race/skin color as well as repeated 
emphasis on good customer service.   
 
In this case, the claimant was discharged after she engaged in a conversation with one 
customer about another customer, who was offended and complained.  The claimant’s 
comments were not just indicative of poor customer service by way of bad mouthing the prior 
customer, but discriminatory in nature, based on references to the customer’s skin color.  The 
comments made were blatantly offensive and racist in nature.   
 
The administrative law judge is not persuaded that the claimant made the comments to herself 
inasmuch as she engaged with the customer about the comments made when the customer 
stated they did not agree with the claimant.  Even if the claimant did have a conversation “with 
herself”, personal conversations in front of customers are prohibited (Employer Exhibit1).  The 
claimant’s actions were inappropriate and violated employer’s policy prohibiting discriminatory 
conduct and poor customer service.  The claimant’s actions were in deliberate disregard of 
employer’s interest in maintaining a workplace free of discriminatory conduct and poor customer 
relations.  This is misconduct even without prior warning. 
 
DECISION: 
 
The October 22, 2018, (reference 01) decision is affirmed.  The claimant was discharged from 
employment due to job-related misconduct.  Benefits are withheld until such time as she has 
worked in and been paid wages for insured work equal to ten times her weekly benefit amount, 
provided she is otherwise eligible.   
 
 
 
 
__________________________________ 
Jennifer L. Beckman 
Administrative Law Judge 
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