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STATEMENT OF THE CASE:

Huy H. Nguyen (claimant) appealed a representative’s January 15, 2008 decision (reference 01) that
concluded he was not qualified to receive unemployment insurance benefits after a separation from
employment from Kelly Services, Inc. (employer). After hearing notices were mailed to the parties’
last-known addresses of record, an in-person hearing was held on February 6, 2008. The claimant
participated in the hearing. Alisa Finch appeared on the employer’'s behalf. During the hearing,
Claimant’s Exhibits A through C were entered into evidence. Based on the evidence, the arguments
of the parties, and the law, the administrative law judge enters the following findings of fact,
reasoning and conclusions of law, and decision.

ISSUE:

Was there a disqualifying separation from employment either through a voluntary quit without good
cause attributable to the employer or through a discharge for misconduct?

FINDINGS OF FACT:

The employer is a temporary employment firm. The claimant’s first and only assignment began on
or about March 5, 2007. He worked as a scanning operator at the employer’'s banking business
client on a varying schedule. His last day on the assignment was May 29, 2007. The assignment
ended because the employer’s business client determined to end it because it believed the claimant
had neglected his duties for a period of time without permission.

When the claimant finished work on May 29, 2007, he was told by another temporary employee of
the employer that he was not to return to the assignment but was to contact the employer’s office.
He did so on May 30. He understood from that discussion that the business client was not satisfied
with his work performance, which he took as being due to errors, while the employer had attempted
to communicate that the lack of satisfaction was due to leaving his workstation without permission
for an extended period of time. The claimant denied that he had ever left the designated work
station without permission during any of his scheduled work times.

The claimant continued to make contact periodically with the employer’s offices after May 30 to seek
additional work, but no additional assignments were made available to him.
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REASONING AND CONCLUSIONS OF LAW:

The essential question in this case is whether there was a disqualifying separation from
employment. The first subissue in this case is whether the employer or the business client ended
the claimant’s assignment and effectively discharged him for reasons establishing work-connected
misconduct as defined by the unemployment insurance law. The issue is not whether the employer
or client was right or even had any other choice but to terminate the claimant’'s employment, but
whether the claimant is entitled to unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d
262 (lowa App. 1984). What constitutes misconduct justifying termination of an employee and what
is misconduct that warrants denial of unemployment insurance benefits are two separate questions.
Piercev. IDJS, 425 N.W.2d 679 (lowa App. 1988). A claimant is not qualified to receive
unemployment insurance benefits if an employer has discharged the claimant for reasons
constituting work-connected misconduct. lowa Code § 96.5-2-a. Before a claimant can be denied
unemployment insurance benefits, the employer has the burden to establish the claimant was
discharged for work-connected misconduct. Cosper v. IDJS, 321 N.W.2d 6 (lowa 1982).

The focus of the definition of misconduct is on acts or omissions by a claimant that “rise to the level
of being deliberate, intentional or culpable.” Henry v. lowa Department of Job Service, 391 N.W.2d
731, 735 (lowa App. 1986). The acts must show:

1. Willful and wanton disregard of an employer’s interest, such as found in:
a. Deliberate violation of standards of behavior that the employer has the right to expect
of its employees, or
b. Deliberate disregard of standards of behavior the employer has the right to expect of
its employees; or
2. Carelessness or negligence of such degree of recurrence as to:
a. Manifest equal culpability, wrongful intent or evil design; or
b. Show an intentional and substantial disregard of:
1. The employer’s interest, or
2. The employee’s duties and obligations to the employer.

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been discharged
for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and has
been paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being limited
to conduct evincing such willful or wanton disregard of an employer's interest as is found in
deliberate violation or disregard of standards of behavior which the employer has the right to
expect of employees, or in carelessness or negligence of such degree of recurrence as to
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manifest equal culpability, wrongful intent or evil design, or to show an intentional and
substantial disregard of the employer's interests or of the employee’'s duties and obligations
to the employer. On the other hand mere inefficiency, unsatisfactory conduct, failure in good
performance as the result of inability or incapacity, inadvertencies or ordinary negligence in
isolated instances, or good faith errors in judgment or discretion are not to be deemed
misconduct within the meaning of the statute.

The reason the employer was forced to discharge the claimant from his assignment was the
business client’s dissatisfaction with the claimant. Misconduct connotes volition. A failure in job
performance is not misconduct unless it is intentional. Huntoon, supra. There is no evidence the
claimant intentionally failed to work to the client’s satisfaction. As to the allegation that the claimant
left the work area without authorization, the employer relies exclusively on more than second-hand
information from the business client; however, without that information being provided first-hand, the
administrative law judge is unable to ascertain whether the business client might have been
mistaken, whether the person who reported the concern actually observed the entire time, whether
that person is credible, or whether the employer's witness might have misinterpreted or
misunderstood aspects of the business client's report. Under these circumstances, the
administrative law judge finds the claimant’s testimony to be more credible. The employer has failed
to meet its burden to establish misconduct. Cosper, supra. The claimant's actions were not
misconduct within the meaning of the statute, and the claimant is not disqualified from benefits.

The second subissue in this case is whether the claimant voluntarily quit by failing to affirmatively
pursue reassignment.

lowa Code section 96.5-1-j provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department, but the individual
shall not be disqualified if the department finds that:

j- The individual is a temporary employee of a temporary employment firm who notifies the
temporary employment firm of completion of an employment assignment and who seeks
reassignment. Failure of the individual to notify the temporary employment firm of
completion of an employment assignment within three working days of the completion of
each employment assignment under a contract of hire shall be deemed a voluntary quit
unless the individual was not advised in writing of the duty to notify the temporary
employment firm upon completion of an employment assignment or the individual had good
cause for not contacting the temporary employment firm within three working days and
notified the firm at the first reasonable opportunity thereafter.

To show that the employee was advised in writing of the notification requirement of this
paragraph, the temporary employment firm shall advise the temporary employee by requiring
the temporary employee, at the time of employment with the temporary employment firm, to
read and sign a document that provides a clear and concise explanation of the notification
requirement and the consequences of a failure to notify. The document shall be separate
from any contract of employment and a copy of the signed document shall be provided to the
temporary employee.

For the purposes of this paragraph:

(1) "Temporary employee” means an individual who is employed by a temporary
employment firm to provide services to clients to supplement their work force during
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absences, seasonal workloads, temporary skill or labor market shortages, and for special
assignments and projects.

(2) "Temporary employment firm" means a person engaged in the business of employing
temporary employees.

871 IAC 24.26(19) provides:

Voluntary quit with good cause attributable to the employer and separations not considered
to be voluntary quits. The following are reasons for a claimant leaving employment with
good cause attributable to the employer:

(19) The claimant was employed on a temporary basis for assignment to spot jobs or casual
labor work and fulfilled the contract of hire when each of the jobs was completed. An
election not to report for a new assignment to work shall not be construed as a voluntary
leaving of employment. The issue of a refusal of an offer of suitable work shall be
adjudicated when an offer of work is made by the former employer. The provisions of lowa
Code section 96.5(3) and rule 24.24(96) are controlling in the determination of suitability of
work. However, this subrule shall not apply to substitute school employees who are subject
to the provisions of lowa Code section 96.4(5) which denies benefits that are based on
service in an educational institution when the individual declines or refuses to accept a new
contract or reasonable assurance of continued employment status. Under this circumstance,
the substitute school employee shall be considered to have voluntarily quit employment.

The claimant was in contact with the employer immediately after the ending of the assignment and
did make himself available for reassignment, but no work was available for him. Regardless as to
whether the claimant indefinitely continued to seek work through the employer, here the employer
knew the claimant’s assignment had been completed, albeit unsuccessfully, and that he was making
himself available for work immediately thereafter; the separation is deemed to be completion of
temporary assignment and not a voluntary leaving. Benefits are allowed, if the claimant is otherwise
eligible.

DECISION:

The representative’s January 15, 2008 decision (reference 01) is reversed. The claimant did not
voluntarily quit and the employer did discharge the claimant but not for disqualifying reasons. The
claimant is qualified to receive unemployment insurance benefits, if he is otherwise eligible. The
employer’s account is not subject to charge in the current benefit year.

Lynette A. F. Donner
Administrative Law Judge
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