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Claimant: Respondent (2)

lowa Code § 96.5(3)a — Failure to Accept Work
STATEMENT OF THE CASE:

The employer, Lawn-Tek Mowing & Landscaping Inc., filed a timely appeal from the April 3,
2024, (reference 02) decision that allowed benefits effective January 21, 2024. After due notice
was issued, a telephone conference hearing was held on April 30, 2024, at 2:00 p.m. The
claimant participated. The employer participated through Owner Clinton Hospodarsky and
Caleb Gale, a laborer. The administrative law judge took official notice of the administrative
records.

The employer’s proposed exhibits were not admitted because they were not sent to the claimant
prior to the hearing date.’

ISSUES:

Did the claimant fail to accept a suitable offer of work and if so, was the failure to do so for a
good cause reason?

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds:

The employer performs mowing, trimming, landscaping, tree removal, and snow removal
services. Owner Clinton Hospodarsky hires his employees on a predominantly seasonal basis
which provides reliable hours averaging about 38 hours per week from May until November
each year. From November to April each year, work is determined by the number of laborers the
employer has that have a willingness to do snow removal and work in the shop.

The claimant began working for the employer in May 2021. He earned $17.00 per hour for the
first few years he worked for the employer. The claimant had performed work in the shop, but he
did not have the ability to do complex mechanical work for the employer. The claimant also
performed snow removal work over the winter, even during a snowstorm.

' lowa Admin. Code r. 871-26.15.
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The claimant filed for benefits on January 7, 2024. The average weekly wage for the claimant’s
basis period is $568.07.

Mr. Hospodarsky tries to get his laborers to work in the shop over the winter months. Mr. Caleb
Gale, another laborer, worked most of the winter on these alternative assignments. The claimant
did not want to work in the shop.

On January 21, 2024, Mr. Hospodarsky sent to the claimant via text message an assignment to
do some snow removal on the other side of town. The claimant was offered an hourly wage for
this spot labor of $18.50 per hour. This was consistent with work assignments given in the
winter. During the peak season, this wage would result in $703.00 per hour in wages. Mr.
Hospodarsky followed up by trying to call the claimant. The claimant did not answer. After the
claimant did not answer, Mr. Hospodarsky had Mr. Gale call the claimant. The claimant did not
answer that call either.

REASONING AND CONCLUSIONS OF LAW:

The administrative law judge concludes Mr. Hospodarsky’s message on January 21, 2024, was
a bona fide suitable job offer. The administrative law judge further finds the claimant did not
have a good cause reason to refuse it. Benefits are denied effective January 21, 2024.

The decision in this case rests, at least in part, on the credibility of the witnesses. It is the duty
of the administrative law judge as the trier of fact in this case, to determine the credibility of
witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of LeClaire, 728
N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all, part or none of
any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996). In assessing
the credibility of withesses, the administrative law judge should consider the evidence using his
or her own observations, common sense and experience. /Id.. In determining the facts, and
deciding what testimony to believe, the fact finder may consider the following factors: whether
the testimony is reasonable and consistent with other believable evidence; whether a witness
has made inconsistent statements; the witness's appearance, conduct, age, intelligence,
memory and knowledge of the facts; and the witness's interest in the trial, their motive, candor,
bias and prejudice. /d.

After assessing the credibility of the witnesses who testified during the hearing, reviewing the
exhibits submitted by the parties, considering the applicable factors listed above, and using his
own common sense and experience, the administrative law judge finds the employer’s version
of events to be more credible than the claimant’s recollection of those events.

Mr. Hospodarsky’s memory was clear about the events of that day and the events leading up to
it. Mr. Gale supported that testimony. Specifically, the claimant did not answer multiple calls from
them after he called.

| further find the claimant did not reject the offer as he says because of a lack of transportation.
The claimant described three vehicles on the record. One was broken. One was behind a snow
drift. He wanted the last one to be left at his residence. These circumstances did not make the
claimant unable to take the assignment, he simply did not want it.

Cases of “refusal of suitable work without good cause” are subject to a two-step analysis. A
determination must be made regarding whether the work was suitable, and if it was, whether
claimant has good cause for refusal. lowa Admin. Code 871—24.24(3).
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lowa Code section 96.5(3)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’s wage
credits:

3. Failure to accept work. If the department finds that an individual has failed, without good
cause, either to apply for available, suitable work when directed by the department or to accept
suitable work when offered that individual. The department shall, if possible, furnish the
individual with the names of employers which are seeking employees. The individual shall
apply to and obtain the signatures of the employers designated by the department on forms
provided by the department. However, the employers may refuse to sign the forms. The
individual's failure to obtain the signatures of designated employers, which have not refused to
sign the forms, shall disqualify the individual for benefits until requalified. To requalify for
benefits after disqualification under this subsection, the individual shall work in and be paid
wages for insured work equal to ten times the individual's weekly benefit amount, provided the
individual is otherwise eligible.

a. (1) In determining whether or not any work is suitable for an individual, the department shall
consider the degree of risk involved to the individual's health, safety, and morals, the individual's
physical fithess, prior training, length of unemployment, and prospects for securing local work in
the individual's customary occupation, the distance of the available work from the individual's
residence, and any other factor which the department finds bears a reasonable relation to the
purposes of this paragraph. Work is suitable if the work meets all the other criteria of this
paragraph and if the gross weekly wages for the work equal or exceed the following
percentages of the individual's average weekly wage for insured work paid to the individual
during that quarter of the individual's base period in which the individual's wages were highest:

(a) One hundred percent, if the work is offered during the first week of unemployment.

(b) Ninety percent, if the work is offered during the second through the third week of
unemployment.

(c) Eighty percent, if the work is offered during the fourth through the fifth week of
unemployment.

(d) Seventy percent, if the work is offered during the sixth through the eighth week of
unemployment.

(e) Sixty percent, if the work is offered after the eighth week of unemployment.

(2) However, the provisions of this paragraph shall not require an individual to accept
employment below the federal minimum wage.

lowa Admin. Code r. 871-24.24(1)a and (4) provide:
(1) Bona fide offer of work.
a. In deciding whether or not a claimant failed to accept suitable work, or failed to apply
for suitable work, it must first be established that a bona fide offer of work was made to

the individual by personal contact or that a referral was offered to the claimant by
personal contact to an actual job opening and a definite refusal was made by the
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individual. For purposes of a recall to work, a registered letter shall be deemed to be
sufficient as a personal contact.

(4) Work refused when the claimant fails to meet the benefit eligibility conditions of lowa
Code section 96.4(3). Before a disqualification for failure to accept work may be
imposed, an individual must first satisfy the benefit eligibility conditions of being able to
work and available for work and not unemployed for failing to bump a fellow employee
with less seniority. If the facts indicate that the claimant was or is not available for work,
and this resulted in the failure to accept work or apply for work, such claimant shall not
be disqualified for refusal since the claimant is not available for work. In such a case it is
the availability of the claimant that is to be tested. Lack of transportation, illness or
health conditions, illness in family, and child care problems are generally considered to
be good cause for refusing work or refusing to apply for work. However, the claimant's
availability would be the issue to be determined in these types of cases.

The spot labor assignment to do snow removal was consistent with the seasonal nature of the
employment relationship and was a bona fide job offer. It had a higher base rate of pay than the
claimant received in prior seasons. The claimant refused to pick up the phone. He could have
used one of his vehicles to go to the work site, but he chose not to. The claimant refused a
suitable offer of work on January 21, 2024. Benefits are denied effective January 21, 2024.

DECISION:

The April 3, 2024, (reference 02) decision is REVERSED. The claimant refused a suitable offer
of work on January 21, 2024. Benefits are denied effective January 21, 2024.

b 8

Sean M. Nelson
Administrative Law Judge Il

May 6, 2024
Decision Dated and Mailed

smn/scn
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APPEAL RIGHTS. If you disagree with the decision, you or any interested party may:

1. Appeal to the Employment Appeal Board within fifteen (15) days of the date under the judge’s signature by
submitting a written appeal via mail, fax, or online to:

Employment Appeal Board
6200 Park Avenue Suite 100
Des Moines, lowa 50321
Fax: (515)281-7191
Online: eab.iowa.gov

The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal
holiday.

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:

1) The name, address, and social security number of the claimant.

2) A reference to the decision from which the appeal is taken.

3) That an appeal from such decision is being made and such appeal is signed.
4) The grounds upon which such appeal is based.

An Employment Appeal Board decision is final agency action. If a party disagrees with the Employment Appeal Board
decision, they may then file a petition for judicial review in district court.

2. If no one files an appeal of the judge’s decision with the Employment Appeal Board within fifteen (15) days, the
decision becomes final agency action, and you have the option to file a petition for judicial review in District Court
within thirty (30) days after the decision becomes final. Additional information on how to file a petition can be found at
lowa Code §17A.19, which is online at https://www.legis.iowa.gov/docs/code/17A.19.pdf or by contacting the District
Court Clerk of Court_https:///www.iowacourts.gov/iowa-courts/court-directory/.

Note to Parties: YOU MAY REPRESENT yourself in the appeal or obtain a lawyer or other interested party to do so
provided there is no expense to Workforce Development. If you wish to be represented by a lawyer, you may obtain
the services of either a private attorney or one whose services are paid for with public funds.

Note to Claimant: It is important that you file your weekly claim as directed, while this appeal is pending, to protect
your continuing right to benefits.

SERVICE INFORMATION:
A true and correct copy of this decision was mailed to each of the parties listed.


https://www.legis.iowa.gov/docs/code/17A.19.pdf
https://www.iowacourts.gov/iowa-courts/court-directory/
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DERECHOS DE APELACION. Si no esta de acuerdo con la decisidn, usted o cualquier parte interesada puede:

1. Apelar a la Junta de Apelaciones de Empleo dentro de los quince (15) dias de la fecha bajo la firma del juez
presentando una apelacion por escrito por correo, fax o en linea a:

Employment Appeal Board
6200 Park Avenue Suite 100
Des Moines, lowa 50321
Fax: (515)281-7191
Online: eab.iowa.gov

El periodo de apelacion se extendera hasta el siguiente dia habil si el ultimo dia para apelar cae en fin de semana o
dia feriado legal.

UNA APELACION A LA JUNTA DEBE ESTABLECER CLARAMENTE:

1) El nombre, direccién y numero de seguro social del reclamante.

2) Una referencia a la decision de la que se toma la apelacion.

3) Que se interponga recurso de apelacion contra tal decision y se firme dicho recurso.
4) Los fundamentos en que se funda dicho recurso.

Una decisién de la Junta de Apelaciones de Empleo es una accion final de la agencia. Si una de las partes no esta
de acuerdo con la decision de la Junta de Apelacion de Empleo, puede presentar una peticién de revision judicial en
el tribunal de distrito.

2. Si nadie presenta una apelacion de la decision del juez ante la Junta de Apelaciones Laborales dentro de los
quince (15) dias, la decision se convierte en accion final de la agencia y usted tiene la opcién de presentar una
peticién de revisién judicial en el Tribunal de Distrito dentro de los treinta (30) dias después de que la decision
adquiera firmeza. Puede encontrar informacién adicional sobre cémo presentar una peticion en el Codigo de lowa
§17A.19, que se encuentra en linea en https://www.legis.iowa.gov/docs/code/17A.19.pdf o comunicandose con el
Tribunal de Distrito Secretario del tribunal https:///www.iowacourts.gov/iowa-courts/court-directory/.

Nota para las partes: USTED PUEDE REPRESENTARSE en la apelacion u obtener un abogado u otra parte
interesada para que lo haga, siempre que no haya gastos para Workforce Development. Si desea ser representado
por un abogado, puede obtener los servicios de un abogado privado o uno cuyos servicios se paguen con fondos
publicos.

Nota para el reclamante: es importante que presente su reclamo semanal segun las instrucciones, mientras esta
apelacion esta pendiente, para proteger su derecho continuo a los beneficios.

SERVICIO DE INFORMACION:
Se envio por correo una copia fiel y correcta de esta decision a cada una de las partes enumeradas.



