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STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the January 19, 2017 (reference 01) unemployment insurance 
decision that denied benefits based upon a determination that claimant quit her employment by 
failing to report to work for three days in a row and failing to notify her employer of the reason 
for her absence.  The parties were properly notified of the hearing.  A telephone hearing was 
held on February 9, 2017.  The claimant, Tomika N. Jones, participated.  The employer, Apex 
Systems, L.L.C., participated through Charmaine Anderson Lively, Employee Services 
Supervisor. 
 
ISSUE: 
 
Did claimant voluntarily leave the employment with good cause attributable to the employer or 
did employer discharge the claimant for reasons related to job misconduct sufficient to warrant a 
denial of benefits? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant 
was employed full time, most recently as a data entry clerk, from June 13,  2016 until October 
24, 2016, when she was discharged for excessive absenteeism.  Claimant last reported to work 
on October 10, 2016.  After that time, claimant testified she went on an extended absence.  
Claimant reported her absence each day to someone at CenturyLink, the client to whom she 
was assigned.  She also reported her absences on a weekly basis to her recruiter with the 
employer.   
 
Claimant testified she was never instructed to report her absences any differently from how she 
did at the end of her employment.  Claimant denied that she was ever warned regarding her 
attendance.  Lively testified that claimant was expected to call her recruiter if she was going to 
miss work.  Lively did not provide a written policy regarding the attendance expectations, and 
neither of the recruiters with whom claimant interacted testified during the hearing.   
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REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant did not quit but was 
discharged from employment for no disqualifying reason.  Benefits are allowed. 
 
Iowa Code §96.5(1) provides:   
 

An individual shall be disqualified for benefits:  
 
1.  Voluntary quitting.  If the individual has left work voluntarily without good 
cause attributable to the individual's employer, if so found by the department. 

 
Iowa Code § 96.5(2)a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked 
in and has been paid wages for insured work equal to ten times the individual's 
weekly benefit amount, provided the individual is otherwise eligible.  

 
Iowa unemployment insurance law disqualifies claimants who voluntarily quit employment 
without good cause attributable to the employer or who are discharged for work-connected 
misconduct.  Iowa Code §§ 96.5(1) and 96.5(2)a.  The burden of proof rests with the employer 
to show that the claimant voluntarily left h      employment.  Irving v. Empl. App. Bd., 15-0104, 
2016 WL 3125854, (Iowa June 3, 2016).  A voluntary quitting of employment requires that an 
employee exercise a voluntary choice between remaining employed or terminating the 
employment relationship.  Wills v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (Iowa 1989); Peck v. 
Emp’t Appeal Bd., 492 N.W.2d 438, 440 (Iowa Ct. App. 1992).  It requires an intention to 
terminate the employment relationship accompanied by an overt act of carrying out that 
intention.  Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608, 612 (Iowa 1980).  Where there 
is no expressed intention or act to sever the relationship, the case must be analyzed as a 
discharge from employment.  Peck v. Emp’t Appeal Bd., 492 N.W.2d 438 (Iowa Ct. App. 1992).   
 
Here, the employer has not provided sufficient evidence to prove claimant quit her job.  The 
employer did not submit a three-day no-call/no-show policy indicating claimant was on notice 
that failing to report to work or notify her employer for three consecutive shifts would result in a 
determination that she quit her employment.  Therefore, this case will be analyzed as a 
discharge and the burden of proof falls to the employer. 
 
Iowa Admin. Code r. 871-24.32(7) provides:   
 

(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is 
an intentional disregard of the duty owed by the claimant to the employer and 
shall be considered misconduct except for illness or other reasonable grounds for 
which the employee was absent and that were properly reported to the employer.   

 
The employer has the burden to prove the claimant was discharged for work-connected 
misconduct as defined by the unemployment insurance law.  Cosper v. Iowa Dep’t of Job Serv., 
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321 N.W.2d 6 (Iowa 1982).  The issue is not whether the employer made a correct decision in 
separating claimant, but whether the claimant is entitled to unemployment insurance benefits.  
Infante v. Iowa Dep’t of Job Serv., 364 N.W.2d 262 (Iowa Ct. App. 1984).  What constitutes 
misconduct justifying termination of an employee and what misconduct warrants denial of 
unemployment insurance benefits are two separate decisions.  Pierce v. Iowa Dep’t of Job 
Serv., 425 N.W.2d 679 (Iowa Ct. App. 1988).   
 
An employee is entitled to fair warning that the employer will no longer tolerate certain 
performance and conduct.  Without fair warning, an employee has no reasonable way of 
knowing that there are changes that need be made in order to preserve the employment.  If an 
employer expects an employee to conform to certain expectations or face discharge, 
appropriate (preferably written), detailed, and reasonable notice should be given.  The employer 
has not furnished any firsthand testimony or documentation proving claimant was warned that 
she was not following the proper reporting procedure for her absences or told that her job was in 
jeopardy because of her attendance.  Even if claimant’s last absence was not properly reported 
for illness or reasonable grounds, her final absence is not disqualifying misconduct.  As the 
employer had not previously warned claimant about the issue leading to the separation, it has 
not met the burden of proof to establish that claimant acted deliberately or with recurrent 
negligence in violation of company policy, procedure, or prior warning.  Benefits are allowed.   
 
DECISION: 
 
The January 19, 2017 (reference 01) unemployment insurance decision is reversed.  Claimant 
did not quit but was discharged from employment for no disqualifying reason.  Benefits are 
allowed, provided she is otherwise eligible.  Any benefits claimed and withheld on this basis 
shall be paid. 
 
 
 
 
__________________________________ 
Elizabeth A. Johnson 
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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