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lowa Code § 96.5(2)a — Discharge for Misconduct
STATEMENT OF THE CASE:

The employer filed an appeal from the May 3, 2013 (reference 01) unemployment insurance
decision that allowed benefits. The parties were properly notified about the hearing. A
telephone hearing was held on June 20, 2013. Claimant participated. Employer participated
through benefits counselor Dzemal Grcic. Kristi Fox observed.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full time as a production worker and was separated from employment on
April 11, 2013. April 10 she was allegedly seven minutes late from lunch but there is no time
keeping mechanism to record the lunch break time. She had to stay on the line while others left
for lunch break to finish her job that others piled up just before leaving. She went to lunch about
ten minutes late after hanging up her equipment and returned after 20 minutes, about two
minutes after others returned from lunch. She had been warned in writing on March 26, 2013
about failure to attend a safety meeting at the end of her shift because she had to drive her ill
mother (also an employee) home. Supervisor Chad Kline knew this and did not advise her she
would be written up if she missed the meeting. On March 19, 2013 she received a written
warning with suspension about being late from lunch break. She had an issue with another
team member and waited to talk to the union representative, causing her to be late. On
February 21, 2013 she was late reporting to the floor for startup because she was ill and
throwing up and eventually went home early.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment for no disqualifying reason.

lowa Code § 96.5-2-a provides:

An individual shall be disqualified for benefits:



Page 2
Appeal No. 13A-UI-05791-LT

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the
employer made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What
constitutes misconduct justifying termination of an employee and what misconduct warrants
denial of unemployment insurance benefits are two separate decisions. Pierce v. IDJS, 425
N.W.2d 679 (lowa App. 1988). The determination of whether unexcused absenteeism is
excessive necessarily requires consideration of past acts and warnings. The term
“absenteeism” also encompasses conduct that is more accurately referred to as “tardiness.” An
absence is an extended tardiness, and an incident of tardiness is a limited absence. Higgins v.
lowa Department of Job Service, 350 N.W.2d 187 (lowa 1984).

Because the employer did not establish an extended lunch break or tardiness in returning from
lunch and other absences were otherwise related to properly reported illness or other
reasonable grounds, no final or current incident of unexcused absenteeism occurred which
establishes work-connected misconduct and no disqualification is imposed. Benefits are
allowed.

DECISION:
The May 3, 2013 (reference 01) decision is affirmed. The claimant was discharged from

employment for no disqualifying reason. Benefits are allowed, provided the claimant is
otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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