IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS

NATE ISOLINI APPEAL NO. 14A-UI-10771-BT

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

CASEY’'S MARKETING COMPANY
CASEY’'S GENERAL STORES
Employer

OC: 09/21/14
Claimant: Respondent (2)

lowa Code § 96.5-2-a - Discharge for Misconduct
871 IAC 24.32(7) - Excessive Unexcused Absenteeism
lowa Code § 96.3-7 - Overpayment

STATEMENT OF THE CASE:

Casey’s Marketing Company (employer) appealed an unemployment insurance decision dated
October 8, 2014, (reference 01), which held that Nate Isolini (claimant) was eligible for
unemployment insurance benefits. After hearing notices were mailed to the parties’ last-known
addresses of record, a telephone hearing was held on November 5, 2014. The claimant
participated in the hearing. The employer participated through Manager Amy Aguirre and
Claims Representative Lori Ceselski. Employer's Exhibits One through Three were admitted
into evidence.

ISSUES:

The issues are whether the claimant is disqualified for benefits, whether he was overpaid
unemployment insurance benefits, whether he is responsible for repaying the overpayment and
whether the employer’s account is subject to charge.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant worked as a part-time employee from July 23, 2013,
through September 17, 2014. He was discharged from employment due to violation of the
employer’s attendance policy with final incidents on September 12, 2014, and September 13,
2014, when he was a no-call/no-show. The claimant received a written warning for attendance
on June 17, 2014, and was suspended on August 24, 2014. He was warned at the time he was
suspended that further absences would result in his termination. The claimant was absent due
to properly reported iliness for three days ending September 7, 2014. He was discharged after
he was a no-call/no-show twice on the following week.

The claimant filed a claim for unemployment insurance benefits effective September 21, 2014,
and has received benefits after the separation from employment in the amount of $834. Claims
Representative Alisha Weber participated in the fact-finding interview on behalf of the employer.
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REASONING AND CONCLUSIONS OF LAW:

The issue is whether the employer discharged the claimant for work-connected misconduct. A
claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
8 96.5-2-a. Misconduct is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. 871 IAC 24.32(1).

The employer has the burden to prove the discharged employee is disqualified for benefits due
to work-related misconduct. Sallis v. Employment Appeal Bd., 437 N.W.2d 895, 896 (lowa
1989). The claimant was discharged on September 17, 2014, for excessive unexcused
absenteeism. Excessive unexcused absenteeism is an intentional disregard of the duty owed
by the claimant to the employer and shall be considered misconduct except for illness or other
reasonable grounds for which the employee was absent and that were properly reported to the
employer. 871 IAC 24.32(7).

The requirements for a finding of misconduct based on absences are therefore twofold. First,
the absences must be excessive. Sallis v. Employment Appeal Bd, 437 N.W.2d 895, 897 (lowa
1989). The determination of whether unexcused absenteeism is excessive necessarily requires
consideration of past acts and warnings. Higgins v. IDJS, 350 N.W.2d 187, 192 (lowa 1984).
Second, the absences must be unexcused. Cosper v. IDJS, 321 N.W.2d 6, 10(lowa 1982).
The requirement of “unexcused” can be satisfied in two ways. An absence can be unexcused
either because it was not for “reasonable grounds”, Higgins v. IDJS, 350 N.W.2d 187, 191 (lowa
1984), or because it was not “properly reported”. Cosper v. IDJS, 321 N.W.2d 6, 10 (lowa 1982)
(excused absences are those “with appropriate notice”).

The employer has established that the claimant was warned that further absences could result
in termination of employment and the final absences were not excused. The final absences
may have been due to illness but were not excused because they were not reported.
Work-connected misconduct as defined by the unemployment insurance law has been
established and benefits are denied.

Because the claimant has been deemed ineligible for benefits, any benefits he has received
could constitute an overpayment. The unemployment insurance law requires benefits be
recovered from a claimant who receives benefits from an initial decision and is later denied
benefits from an appeal decision, even though the claimant acted in good faith and was not
otherwise at fault. In some cases, the claimant might not have to repay the overpayment if both
of the following conditions are met: 1) there was no fraud or willful misrepresentation by the
claimant; and 2) the employer failed to participate in the fact-finding interview. If the
overpayment is waived due to the employer’s failure to participate, that employer's account
continues to be subject to charge for the overpaid amount. See lowa Code § 96.3-7.

The claimant received benefits in the amount of $834 as a result of this claim. A waiver cannot
be considered because the employer participated in the fact-finding interview. See
871 IAC 24.10. Its account is not subject to charge and the claimant is responsible for repaying
the overpayment amount.
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DECISION:

The unemployment insurance decision dated October 8, 2014, reference 01, is reversed. The
claimant is not eligible to receive unemployment insurance benefits because he was discharged
from work for misconduct. Benefits are withheld until he has worked in and been paid wages for
insured work equal to ten times his weekly benefit amount, provided he is otherwise eligible.
The claimant is overpaid $834 in unemployment insurance benefits.

Susan D. Ackerman
Administrative Law Judge
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