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lowa Code § 96.5(1) — Voluntary Leaving
STATEMENT OF THE CASE:

The claimant filed an appeal from the March 18, 2014, (reference 01) unemployment insurance
decision that denied benefits. After due notice was issued, a hearing was held on April 16,
2014. Claimant participated. Employer did not participate.

ISSUES:

Did the claimant voluntarily quit her employment without good cause attributable to the
employer?

Should the record be reopened to allow the employer to participate?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed part time as a customer service representative beginning on June 18, 2012
through February 16, 2014 when she voluntarily quit.

The claimant was staying at a long-term homeless shelter. She was not allowed to stay at the
shelter past February 15, 2014. The evidence just does not support her contention that she was
to be a full-time employee. She was hired part time and admits she could have continued
part-time employment but for the loss of her place to live. Because she lost her place to live,
the claimant moved to Oklahoma to stay with family. The claimant quit the job and moved
because she lost her residence in Des Moines and had no place to stay.

Lindsey Sinn called in to participate in the hearing on behalf of the employer after the record
had been closed. She had not read or followed the hearing notice instructions and thought she
would be called for the hearing even without calling to provide her contact information.
REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
the employment without good cause attributable to the employer.
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lowa Code § 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(2) and (27) provide:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code § 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code § 96.5, subsection
(1), paragraphs "a" through "i," and subsection 10. The following reasons for a voluntary
quit shall be presumed to be without good cause attributable to the employer:

(2) The claimant moved to a different locality.
(27) The claimant left rather than perform the assigned work as instructed.

Claimant has the burden of proving that the voluntary leaving was for good cause attributable to
the employer. lowa Code § 96.6(2). A voluntary leaving of employment requires an intention to
terminate the employment relationship accompanied by an overt act of carrying out that
intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980).

The claimant could have continued to work at the same hours she was hired to work, that is part
time. She did not quit because she was not working full time, but rather because she lost her
space at the shelter and needed to move to Oklahoma to live with family. Under these
circumstances the administrative law judge concludes that while the claimant’s decision to quit
may have been based upon good personal reasons it was not a good-cause reason attributable
to the employer for leaving the employment. Benefits must be denied.

871 IAC 26.14(7) provides:

(7) If a party has not responded to a notice of telephone hearing by providing the
appeals section with the names and telephone numbers of its witnesses by the
scheduled time of the hearing, the presiding officer may proceed with the hearing.

a. If an absent party responds to the hearing notice while the hearing is in progress, the
presiding officer shall pause to admit the party, summarize the hearing to that point,
administer the oath, and resume the hearing.

b. If a party responds to the notice of hearing after the record has been closed and any
party which has participated is no longer on the telephone line, the presiding officer shall
not take the evidence of the late party. Instead, the presiding officer shall inquire as to
why the party was late in responding to the notice of hearing. For good cause shown,
the presiding officer shall reopen the record and cause further notice of hearing to be
issued to all parties of record. The record shall not be reopened if the presiding officer
does not find good cause for the party's late response to the notice of hearing.
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c. Failure to read or follow the instructions on the notice of hearing shall not constitute
good cause for reopening the record.

The first time the employer called the Appeals Section for the April 16, 2014, hearing was after
the hearing had been closed. Although the employer may have intended to participate in the
hearing, the employer failed to read or follow the hearing notice instructions and did not contact
the Appeals Section as directed prior to the hearing. The rule specifically states that failure to
read or follow the instructions on the hearing notice does not constitute good cause to reopen
the hearing. The employer did not establish good cause to reopen the hearing. Therefore, the
employer’s request to reopen the hearing is denied.

DECISION:

The March 18, 2014, (reference 01) decision is affrmed. The claimant voluntarily left her
employment without good cause attributable to the employer. Benefits are withheld until such
time as she has worked in and been paid wages for insured work equal to ten times her weekly
benefit amount, provided she is otherwise eligible.

Teresa K. Hillary
Administrative Law Judge
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