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STATEMENT OF THE CASE:

The claimant/appellant filed an appeal from the November 13, 2017 (reference 03)
unemployment insurance decision that denied benefits based upon her voluntarily quitting work
without good cause attributable to the employer. The parties were properly notified of the
hearing. A telephone hearing was held on December 18, 2017. The claimant, McKenzie
Wedig, participated personally. The employer, Des Moines Pediatric & Adolescent, participated
through witness Mary Fornoff.

ISSUES:

Is claimant’s appeal timely?
Did claimant voluntarily quit the employment with good cause attributable to employer?

FINDINGS OF FACT:
Having reviewed all of the evidence in the record, the administrative law judge finds:

Claimant received the decision finding that she was not eligible for benefits due to her
voluntarily quitting work on or about November 15, 2017. She received another decision stating
that she was eligible for benefits (listing a different employer) and was confused. No summary
decision letter was sent to the claimant explaining that she was ultimately not eligible for
unemployment insurance benefits.

Claimant contacted her local lowa Workforce Development office to inquire as to whether she
needed to file an appeal on Monday, November 27, 2017. She was told on this date (the last
day she had to file an appeal) that no one could help her and to come back the next day.
Claimant came back to the local office the next day and spoke to a representative, who told her
to file an appeal. Claimant filed her appeal immediately on November 28, 2017.

Claimant was employed full-time as a medical assistant. She began working for this employer
on June 1, 2017 and her employment ended on October 24, 2017. Her job duties included but
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were not limited to assisting patients, ordering supplies, and giving injections. Paula McKey
was claimant’s immediate supervisor.

Ms. Fornoff had learned that claimant did not perform lead testing correctly. Another nurse with
more experience (Patty) was placed with claimant to ensure she was completing her job duties
correctly. On October 24, 2017, Patty noticed that claimant followed an incorrect procedure in
preparing an injection for a patient. Patty corrected claimant and instructed her to prepare the
injection in a different manner. Ms. Fornoff then instructed Patty to perform the injection and not
claimant. No profane language or threats of violence were directed at claimant. The claimant
tendered a verbal resignation to Ms. Fornoff following this incident. Claimant had no discipline
issued to her during the course of her employment. There was continuing work available to her
had she not quit.

REASONING AND CONCLUSIONS OF LAW:
For the reasons that follow, the administrative law judge concludes as follows:

The first issue is whether claimant filed a timely appeal. The administrative law judge concludes
that claimant’s appeal shall be accepted as timely.

lowa Code § 96.6(2) provides:

2. Initial determination. A representative designated by the director shall promptly notify
all interested parties to the claim of its filing, and the parties have ten days from the date
of mailing the notice of the filing of the claim by ordinary mail to the last known address
to protest payment of benefits to the claimant. The representative shall promptly
examine the claim and any protest, take the initiative to ascertain relevant information
concerning the claim, and, on the basis of the facts found by the representative, shall
determine whether or not the claim is valid, the week with respect to which benefits shall
commence, the weekly benefit amount payable and its maximum duration, and whether
any disqualification shall be imposed. The claimant has the burden of proving that the
claimant meets the basic eligibility conditions of § 96.4. The employer has the burden of
proving that the claimant is disqualified for benefits pursuant to § 96.5, except as
provided by this subsection. The claimant has the initial burden to produce evidence
showing that the claimant is not disqualified for benefits in cases involving § 96.5,
subsection 10, and has the burden of proving that a voluntary quit pursuant to § 96.5,
subsection 1, was for good cause attributable to the employer and that the claimant is
not disqualified for benefits in cases involving § 96.5, subsection 1, paragraphs “a”
through “h”. Unless the claimant or other interested party, after notification or within ten
calendar days after notification was mailed to the claimant's last known address, files an
appeal from the decision, the decision is final and benefits shall be paid or denied in
accordance with the decision. If an administrative law judge affirms a decision of the
representative, or the appeal board affirms a decision of the administrative law judge
allowing benefits, the benefits shall be paid regardless of any appeal which is thereafter
taken, but if the decision is finally reversed, no employer's account shall be charged with
benefits so paid and this relief from charges shall apply to both contributory and
reimbursable employers, notwithstanding § 96.8, subsection 5.

Unless the claimant or other interested party, after notification or within ten calendar days after
notification was mailed to the claimant's last known address, files an appeal from the decision,
the decision is final and benefits shall be paid or denied in accordance with the decision. lowa
Code §96.6(2). In addressing an issue of timeliness of an appeal under that portion of this
Code section, the lowa Supreme Court has held that this statute clearly limits the time to do so,
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and compliance with the appeal notice provision is mandatory and jurisdictional. Beardslee v.
lowa Dep’t of Job Serv., 276 N.W.2d 373 (lowa 1979).

In this case, the claimant visited with a representative at her local lowa Workforce Development
office on November 27, 2017 (the last day she could file an appeal) and was told to come back
the next day. By that time, her appeal deadline had passed.

lowa Admin. Code r. 871-24.35(2) provides:
Date of submission and extension of time for payments and notices.

(2) The submission of any payment, appeal, application, request, notice, objection,
petition, report or other information or document not within the specified statutory or
regulatory period shall be considered timely if it is established to the satisfaction of the
division that the delay in submission was due to division error or misinformation or to
delay or other action of the United States postal service.

a. For submission that is not within the statutory or regulatory period to be considered
timely, the interested party must submit a written explanation setting forth the
circumstances of the delay.

b. The division shall designate personnel who are to decide whether an extension of
time shall be granted.

c. No submission shall be considered timely if the delay in filing was unreasonable, as
determined by the department after considering the circumstances in the case.

d. If submission is not considered timely, although the interested party contends that the
delay was due to division error or misinformation or delay or other action of the United
States postal service, the division shall issue an appealable decision to the interested

party.
(emphasis added).

Claimant’s appeal shall be considered timely because she was instructed to wait until the next
day by the lowa Workforce Development representative on November 27, 2017. This is
considered division error or misinformation pursuant to lowa Admin. Code r. 871-24.35(2).

The next issue is whether the claimant voluntarily quit with good cause attributable to the
employer. The administrative law judge finds that she did not. Benefits are denied.

lowa Code §96.5(1) provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

A voluntary quitting means discontinuing the employment because the employee no longer
desires to remain in the relationship of an employee with the employer and requires an intention
to terminate the employment. Wills v. Emp’'t Appeal Bd., 447 N.W. 2d 137, 138 (lowa 1989). A
voluntary leaving of employment requires an intention to terminate the employment relationship
accompanied by an overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer,
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289 N.W.2d 608, 612 (lowa 1980); Peck v. Emp’t Appeal Bd., 492 N.W.2d 438 (lowa Ct. App.
1992).

Claimant had an intention to quit and carried out that intention by tendering her verbal
resignation and leaving. As such, claimant has the burden of proving that the voluntary leaving
was for good cause attributable to the employer. lowa Code § 96.6(2). “Good cause” for
leaving employment must be that which is reasonable to the average person, not the overly
sensitive individual or the claimant in particular. Uniweld Products v. Indus. Relations Comm’n,
277 So.2d 827 (Fla. Dist. Ct. App. 1973).

Claimant asserts that she left due to intolerable working conditions. It is claimant’s burden to
prove that the circumstances arose to intolerable or detrimental working conditions.

lowa Admin. Code r. 871-24.26(4) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(4) The claimant left due to intolerable or detrimental working conditions.

As such, if claimant establishes that she left due to intolerable or detrimental working conditions,
benefits would be allowed. Generally notice of an intent to quit is required by Cobb v.
Employment Appeal Board, 506 N.W.2d 445, 447-78 (lowa 1993), Suluki v. Employment Appeal
Bd., 503 N.W.2d 402, 405 (lowa 1993), and Swanson v. Employment Appeal Bd., 554 N.W.2d
294, 296 (lowa Ct. App. 1996). These cases require an employee to give an employer notice of
intent to quit, thus giving the employer an opportunity to cure working conditions.

Accordingly, in 1995, the lowa Administrative Code was amended to include an intent-to-quit
requirement. The requirement was only added, however, to rule 871-24.26(6)(b), the provision
addressing work-related health problems. No intent-to-quit requirement was added to rule 871-
24.26(4), the intolerable working conditions provision. Our supreme court concluded that,
because the intent-to-quit requirement was added to 871-24.26(6)(b) but not 871-24.26(4),
notice of intent to quit is not required for intolerable working conditions. Hy-Vee, Inc.v.
Employment Appeal Bd., 710 N.W.2d 1 (lowa 2005).

“Good cause attributable to the employer” does not require fault, negligence, wrongdoing or bad
faith by the employer. Dehmel v. Employment Appeal Bd., 433 N.W.2d 700, 702 (lowa
1988)(“[G]ood cause attributable to the employer can exist even though the employer is free
from all negligence or wrongdoing in connection therewith”); Shontz v. lowa Employment Sec.
Commission, 248 N.W.2d 88, 91 (lowa 1976)(benefits payable even though employer “free from
fault”); Raffety v. lowa Employment Security Commission, 76 N.W.2d 787, 788 (lowa
1956)(“The good cause attributable to the employer need not be based upon a fault or wrong of
such employer.”). Good cause may be attributable to “the employment itself” rather than the
employer personally and still satisfy the requirements of the Act. Raffety, 76 N.W.2d at 788
(lowa 1956). Therefore, claimant was not required to give the employer any notice with regard
to the intolerable or detrimental working conditions prior to her quitting. However, claimant must
prove that her working conditions were intolerable or detrimental.

Claimant has failed to prove that her working conditions were such that a reasonable person
would find it necessary to quit. It was reasonable for the employer to ensure that claimant was
performing her job duties correctly by having another co-worker with more experience review
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her work. There was no use of profanity towards claimant. There were no threats of violence
towards claimant. There were no demeaning acts towards claimant that rose to the level where
a reasonable person would feel it necessary to quit.

Rather, the circumstances in this case seem to align with the conclusion that claimant was
unable to work with Patty and Ms. Fornoff and that claimant was dissatisfied with her work
environment in general. These are not good cause reasons attributable to the employer for
claimant to have quit.

lowa Admin. Code r. 871-24.25(6) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code § 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code § 96.5,

subsection (1), paragraphs "a" through "i," and subsection 10. The following reasons for
a voluntary quit shall be presumed to be without good cause attributable to the
employer:

(6) The claimant left as a result of an inability to work with other employees.
lowa Admin. Code r. 871-24.25(21) provides in part:
(21) The claimant left because of dissatisfaction with the work environment.

As such, the claimant’s voluntary quitting was not for a good-cause reason attributable to the
employer according to lowa law. Benefits must be denied.

DECISION:

The November 13, 2017 (reference 03) unemployment insurance decision is affirmed. Claimant
voluntarily quit employment without good cause attributable to the employer. Claimant is denied
benefits until she has worked in and has earned wages for insured work equal to ten times her
weekly benefit amount, provided she is otherwise eligible.

Dawn Boucher
Administrative Law Judge

Decision Dated and Mailed
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