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Section 96.4-3 — Able and Available
STATEMENT OF THE CASE:

Peter Machok (claimant) appealed a representative’s June 4, 2019 decision (reference 02) that
concluded he was not eligible to receive unemployment insurance benefits because he was
unable to work with Smithfield Fresh Meats (employer) as of May 12, 2019. After hearing
notices were mailed to the parties’ last-known addresses of record, a telephone hearing was
held on July 10, 2019. The claimant was represented by Steve Hamilton, Attorney at Law, and
participated personally. The employer participated by Becky Jacobsen, Human Resources
Manager. The employer offered and Exhibit 1 was received into evidence.

ISSUE:
The issue is whether the claimant is able and available for work.
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired on February 13, 2018, as a full-time production
worker. He signed for receipt of the employer's handbook on February 13, 2018. The
employer’s attendance policy stated that an employee who accumulated twelve attendance
points in a rolling calendar year would be terminated. The employer issued the claimant a
verbal warning on August 29, 2018, and a written warning on October 11, 2019, for accruing
attendance points. All of the absences were for medical issues and properly reported. The
claimant provided a doctor’'s note excusing every absence. The warnings indicated that further
infractions might result in the claimant’s termination from employment.

The employer has a policy regarding re-injury or aggravation after being released from a doctor
after an initial worker's compensation injury. If the worker has been released and is reinjured or
the injury is aggravated, the worker should report the situation to his supervisor/nurse. If no
documentation of the injury is recorded, he should see his own personal physician. The worker
should bring the documentation from his personal physician to the employer’'s nurse or to the
human resource manager, if necessary, for the employer to document the injury or aggravation.
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On April 14, 2018, the claimant suffered a work-related back injury. He properly reported the
injury to his supervisor and was sent to the company nurse. The nurse put him on a schedule
for icing his back for a few days. Several days later, the company doctor examined the claimant
on site. He placed the claimant on restrictions for a few weeks. In May 2018, the company
doctor told the employer to schedule the claimant for an appointment with him at the hospital in
Denison, lowa. In June 2018, the claimant had x-rays and magnetic resonance imaging (MRI).

The company doctor told the employer to schedule the claimant for an appointment with a
specialist. The specialist saw the claimant on November 15, 2018. The specialist told the
claimant he would not recommend surgery. He told the claimant he was releasing the claimant
from all restrictions and returning him to his previous job. The specialist told the claimant he
would have pain and advised the claimant to quit work if he could not do the job.

The claimant returned to work without restrictions from November 15 to November 19, 2018,
and worked in pain. He reported his back pain to the nurse and asked to see the doctor. She
said he was released by the doctor, his worker's compensation case was closed, and she would
not send him to the doctor. She did not complete a report indicating a new or aggravation of an
old injury. The claimant went back to work.

The claimant saw his own physician and that doctor sent him to a specialist on December 13,
2018. After seeing the previous x-rays and MRI, the claimant’'s personal specialist diagnosed
him with a work-related lumbar spine disc injury. The claimant took the information to the
employer’s nurse on December 14, 2018. The nurse sent him to the human resources
manager. The human resources manager sent him to the supervisor to find a job the claimant
could perform with his twenty-pound weight restrictions. No work was available. No report of
injury was completed by the employer. The employer told the claimant to take a medical leave
of absence without pay and return when he was released by his physician.

Without a job, the claimant could not afford to stay in his residence or pay for a phone. He left
home on December 20, 2018, and stayed with a friend in Texas until April 27, 2019. His phone
service was disconnected. Following the claimant’s instructions, the claimant’s roommate/co-
worker in lowa properly reported the claimant’s absence each week after December 14, 2018,
until his termination. The claimant's roommate/co-worker was also named “Peter’. The
claimant was absent due to his back injury.

On March 6, 2019, the employer sent a certified letter to the claimant’s lowa address. The letter
requested updated medical information by March 13, 2019, or the claimant would be considered
terminated. “Peter” signed for receipt of the letter. On March 15, 2019, the employer sent a
certified letter to the claimant’s lowa address. The letter requested updated medical information
by March 29, 2019, or the claimant would be considered terminated. On March 29, 2019, the
letter was returned to the employer undelivered.

The employer identified the telephone number of the claimant’s weekly absence reporting. On
March 27, 2019, the employer called that number in an effort to talk to the claimant. “Peter” the
claimant’s roommate/co-worker answered the telephone and said the claimant was in Texas.

On March 28, 2019, the employer sent a certified letter to the claimant’s lowa address. It was
incorrectly dated March 18, 2019. The letter said the claimant may qualify for Family Medical
Leave Short Term Disability. The letter included certification forms to return by “fifteen days of
your first date of absence” or December 31, 2018. “Peter Machok” signed for receipt of the
letter. On April 12, 2019, the employer sent the claimant a termination notice based on his
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accrual of attendance points. The termination letter did not mention failure to provide
documentation.

On April 27, 2019, the claimant returned to his lowa address in anticipation of a doctor’s
appointment on May 14, 2019. He found all the letters from the employer and learned he was
terminated. The claimant applied for unemployment insurance benefits with an effective date of
May 12, 2019. On May 14, 2019, the claimant’s doctor stated that the claimant should remain
“in an off-work status until further notice.

REASONING AND CONCLUSIONS OF LAW:
The administrative law judge concludes the claimant is not able and available to work.
lowa Admin. Code r. 871-24.23(1) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(1) Anindividual who is ill and presently not able to perform work due to iliness.

The claimant has the burden of proof in establishing his ability and availability for work.
Davoren v. lowa Employment Security Commission, 277 N.W.2d 602 (lowa 1979). When an
employee is medically unable to perform work, he is considered to be unavailable for work. On
May 14, 2019, the claimant’s doctor stated that the claimant should remain “in an off-work status
until further notice. He is considered to be unavailable for work as of May 12, 2019. The
claimant is disqualified from receiving unemployment insurance benefits as of May 12, 2019,
due to his unavailability for work.

DECISION:
The representative’s June 4, 2019 decision (reference 02) is affirmed. The claimant is

disqualified from receiving unemployment insurance benefits because he is not able to work.
Should the claimant be released to return to work, he should notify the department immediately.

Beth A. Scheetz
Administrative Law Judge
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