IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS

MIN AUNG APPEAL 17A-UI-04735-JCT

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

TYSON FRESH MEATS INC
Employer

OC: 04/02/17
Claimant: Appellant (1)

lowa Code 8§ 96.5(1) — Voluntary Quitting

STATEMENT OF THE CASE:

The claimant filed an appeal from the April 21, 2017, (reference 01) unemployment insurance
decision that denied benefits. The parties were properly notified about the hearing. A
telephone hearing was held on May 22, 2017. The claimant participated personally and through
a Burmese interpreter with CTS Language Link. The employer participated through Shannon
Wehr, human resources clerk.

Based on the evidence, the arguments presented, and the law, the administrative law judge
enters the following findings of fact, reasoning and conclusions of law, and decision.

ISSUE:
Did the claimant voluntarily quit the employment with good cause attributable to the employer?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as a production worker beginning in 2013 and was separated
from employment on April 4, 2017 when he quit the employment. Continuing work was
available.

The evidence is disputed as to the reason the claimant quit the employment, but the claimant
indicated he did not tell the employer at the time of separation the true reason that he resigned;
because of co-workers he felt were hurting his feelings and saying inappropriate comments to
him. The claimant is Burmese and Muslim, and from a tribe that was different from his fellow
Burmese co-workers. According to the claimant, he was frequently subjected to inappropriate
and profane comments by employees that were members of the Karen and Kayan tribes. The
comments included references to his mother, “to eat poop” and calling him a dog. The claimant
said he repeatedly asked his co-workers to stop saying if they did not, he could lose his temper.
The comments upset the claimant very much.
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The employer had no record or first-hand knowledge of the complaints but provides a Burmese
interpreter online, training with an interpreter, and also has an ethics hotline available to
employees. The claimant would not use the interpreter stating the interpreter was from the
same tribe as the co-workers upsetting him. The claimant did not bring a family member or
friend to the employer, whom he trusted, to interpret for him.

Prior to quitting, the claimant did not request reassignment or a transfer to a different shift. The
claimant on his final day of employment was talking to a female clerk, who directed the claimant
to contact human resources. The claimant left instead because he was upset by the comments.
When he completed his exit interview form, he stated he quit for “personal reasons.”

REASONINGS AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant’'s separation
from the employment was without good cause attributable to the employer.

lowa Code § 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Admin. Code r. 871-24.25(6) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause

attributable to the employer:
(6) The claimant left as a result of an inability to work with other employees.
lowa Admin. Code r. 871-24.25(3) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(3) The claimant left to seek other employment but did not secure employment.
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lowa Admin. Code r. 871-24.25(27) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause

attributable to the employer:
(27) The claimant left rather than perform the assigned work as instructed.

In general, a voluntary quit means discontinuing the employment because the employee no
longer desires to remain in the relationship of an employee with the employer. See 871 IAC
24.25. “Good cause” for leaving employment must be that which is reasonable to the average
person, not the overly sensitive individual or the claimant in particular. Uniweld Products v.
Industrial Relations Commission, 277 So.2d 827 (Fla. App. 1973). Quits due to intolerable or
detrimental working conditions are deemed to be for good cause attributable to the employer.
See 871 IAC 24.26(4). The test is whether a reasonable person would have quit under the
circumstances. See Aalbers v. lowa Department of Job Service, 431 N.W.2d 330 (lowa 1988)
and O'Brien v. Employment Appeal Bd., 494 N.W.2d 660 (1993).

Administrative agencies are not bound by the technical rules of evidence. IBP, Inc. v. Al-Gharib,
604 N.W.2d 621, 630 (lowa 2000). A decision may be based upon evidence that would
ordinarily be deemed inadmissible under the rules of evidence, as long as the evidence is not
immaterial or irrelevant. Clark v. lowa Dep’t of Revenue, 644 N.W.2d 310, 320 (lowa 2002).
Hearsay evidence is admissible at administrative hearings and may constitute substantial
evidence. Gaskey v. lowa Dep't of Transp., 537 N.W.2d 695, 698 (lowa 1995).

This case rests on the credibility of the parties. It is the duty of the administrative law judge as
the trier of fact in this case, to determine the credibility of withesses, weigh the evidence and
decide the facts in issue. Arndtv. City of LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The
administrative law judge may believe all, part or none of any witness’s testimony. State v. Holtz,
548 N.W.2d 162, 163 (lowa App. 1996). In assessing the credibility of witnesses, the
administrative law judge should consider the evidence using his or her own observations,
common sense and experience. Id.. In determining the facts, and deciding what testimony to
believe, the fact finder may consider the following factors: whether the testimony is reasonable
and consistent with other believable evidence; whether a witness has made inconsistent
statements; the witness's appearance, conduct, age, intelligence, memory and knowledge of the
facts; and the witness's interest in the trial, their motive, candor, bias and prejudice. Id.

After assessing the credibility of the claimant who testified during the hearing, considering the
applicable factors listed above, and using her own common sense and experience, the
administrative law judge finds the weight of the evidence in the record fails to establish the
claimant has met his burden of proof to establish he quit for good cause reasons within lowa
law.

While a claimant does not have to specifically indicate or announce an intention to quit if his
concerns are not addressed by the employer, for a reason for a quit to be “attributable to the
employer,” a claimant faced with working conditions that he considers intolerable, unlawful or
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unsafe must normally take the reasonable step of notifying the employer about the
unacceptable condition in order to give the employer reasonable opportunity to address his
concerns. Hy-Vee Inc. v. Employment Appeal Board, 710 N.W.2d 1 (lowa 2005); Swanson v.
Employment Appeal Board, 554 N.W.2d 294 (lowa 1996); Cobb v. Employment Appeal Board,
506 N.W.2d 445 (lowa 1993). If the employer subsequently fails to take effective action to
address or resolve the problem it then has made the cause for quitting “attributable to the
employer.”

The administrative law judge does not condone the treatment alleged by the claimant, by his co-
workers. In this case, the employer had a Burmese interpreter on site and available for the
claimant for assistance in communicating with the employer. The claimant stated because the
interpreter was from the same tribe as the peers who were bothering him, he would not use the
interpreter. On the day the claimant quit, he spoke to a female clerk in the office who advised
him to speak to human resources but he left and did not. The employer also had an ethics
hotline available to the claimant. The claimant failed to offer persuasive reason as to why he
refused to use any of the resources available to report the treatment at work that was hurting his
feelings or causing him to contemplate quitting. The credible evidence presented fails to
establish that the claimant put the employer on reasonable notice that he was being mistreated
by his co-workers, or being bullied or harassed. Without taking any reasonable step to notify
the employer, the employer could not address the matters through discipline, reassignment, a
transfer or somehow allow the claimant to preserve his employment. While the claimant’s
leaving the employment may have been based upon good personal reasons, it was not for a
good-cause reason attributable to the employer according to lowa law. Benefits must be
denied.

DECISION:

The April 21, 2017, (reference 01) decision is AFFIRMED. The claimant quit without good
cause attributable to the employer according to lowa law. Benefits are withheld until such time
as he has worked in and been paid wages for insured work equal to ten times his weekly benefit
amount, provided he is otherwise eligible.

Jennifer L. Beckman
Administrative Law Judge
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