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STATEMENT OF THE CASE:

The claimant filed an appeal from the April 14, 2017 (reference 01) unemployment insurance
decision that denied benefits based upon a determination that claimant was discharged for
unsatisfactory work performance. The parties were properly notified of the hearing. A
telephone hearing was held on May 18, 2017. The claimant, Steven F. Gensicke, participated.
The employer, Cedar Rapids Community School District, participated through Alyssandra
Garza, Confidential Secretary.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full time, most recently as a Custodian II, from April 1, 2010, until March 14,
2017, when he was discharged for failing to perform his job duties in a satisfactory manner.

On February 1, claimant’s supervisor performed a routine walk-through in claimant’s work area.
He found that many items within the area were not cleaned appropriately. The supervisor spoke
with claimant about this issue and stated that he would be back in one week to review the status
and observe the items. When the supervisor returned on February 8, he found that the issues
persisted. Claimant signed a Custodial Incident Report on February 10, 2017, related to his
lack of improvement. The employer testified that no issues arose after this date. Claimant
remained in his position and was allowed to continue working until March 14, 2017, when he
was discharged for the performance issue that was documented on February 10.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was discharged
from employment for no disqualifying reason. Benefits are allowed.
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lowa Code § 96.5(2)a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r.871-24.32(8) provides:

(8) Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot be
based on such past act or acts. The termination of employment must be based on a
current act.

A lapse of 11 days from the final act until discharge when claimant was notified on the fourth
day that his conduct was grounds for dismissal did not make the final act a “past act.” Where an
employer gives seven days' notice to the employee that it will consider discharging him, the date
of that notice is used to measure whether the act complained of is current. Greene v. Emp’t
Appeal Bd., 426 N.W.2d 659 (lowa Ct. App. 1988). An unpublished decision held informally that
two calendar weeks or up to ten work days from the final incident to the discharge may be
considered a current act. Milligan v. Emp't Appeal Bd., No. 10-2098 (lowa Ct. App. filed June
15, 2011). In reviewing past acts as influencing a current act of misconduct, the ALJ should
look at the course of conduct in general, not whether each such past act would constitute
disqualifying job misconduct in and of itself. Attwood v. lowa Dep't of Job Serv., No. _-__, (lowa
Ct. App. filed __, 1986).
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Here, the final incident occurred on February 8, and employer warned claimant about this final
incident on February 10, 2017. The employer did not testify to or document any incidents of
alleged misconduct after that date. Five weeks passed between claimant’s final act of alleged
misconduct and the date on which claimant was discharged. The employer has not established
a current or final act of misconduct, and, without such, the history of other incidents need not be
examined. Accordingly, benefits are allowed.

DECISION:
The April 14, 2017 (reference 01) unemployment insurance decision is reversed. Claimant was

discharged from employment for no disqualifying reason. Benefits are allowed, provided he is
otherwise eligible. Any benefits claimed and withheld on this basis shall be paid.

Elizabeth A. Johnson
Administrative Law Judge
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