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STATEMENT OF THE CASE:

The claimant filed a timely appeal from the March 8, 2012, reference 01, decision that denied
benefits. After due notice was issued, a hearing was held on May 11, 2012. The claimant did
participate along with Cindy Rosen. The employer did not participate.

ISSUE:

Was the claimant discharged due to job-connected misconduct and is he able to and available
for work?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed as a banquet setup worker full time beginning in May 1997 through
March 6, 2012 when he was discharged. The claimant has chronic non-work-related asthma
which has resulted in his treating physician placing him on permanent work restrictions requiring
light-duty work. As of March 6 the employer determined they could not accommodate his
light-duty work restrictions and his employment was ended. The claimant is physically able to
work within his light-duty restrictions. From January 9, 2012 through date of discharge the
claimant was working reduced hours at the employer’s request.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was discharged
from employment for no disqualifying reason.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:
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a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 1AC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the
employer made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What
constitutes misconduct justifying termination of an employee and what misconduct warrants
denial of unemployment insurance benefits are two separate decisions. Pierce v. IDJS, 425
N.W.2d 679 (lowa App. 1988). Misconduct serious enough to warrant discharge is not
necessarily serious enough to warrant a denial of job insurance benefits. Such misconduct
must be “substantial.” Poor work performance is not misconduct in the absence of evidence of
intent. Miller v. Employment Appeal Board, 423 N.W.2d 211 (lowa App. 1988).

In an at-will employment environment an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden
of proof to establish job-related misconduct as the reason for the separation, employer incurs
potential liability for unemployment insurance benefits related to that separation. The employer
discharged the claimant due to his non-work-related health condition. His discharge was not for
job-connected misconduct and benefits are allowed provided the claimant is otherwise eligible.

Since the employment ended on March 6, 2012 claimant’s ability to work is not measured by the
job he held most recently, but by standards of his education, training, and work history. He is
considered able to work even if he cannot yet return to a job like as most recently performed for
employer. Thus claimant is considered as able to work as of January 12, 2012. He is on notice
that he must conduct at least two work searches per week and file weekly claims in order to
retain eligibility for benefits.
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DECISION:

The representative's decision dated March 8, 2012, reference 01, is reversed. The claimant is
able to work and available for work effective January 9, 2012. Claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided claimant is otherwise
eligible.

Teresa K. Hillary
Administrative Law Judge
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