IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS BUREAU

JEREMY J MCGREGOR APPEAL 20A-UI-09342-JC-T

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

CINEMARK USA INC
Employer

OC: 03/15/20
Claimant: Respondent (2)

lowa Code § 96.5(2)a — Discharge for Misconduct

lowa Code § 96.3(7) — Recovery of Benefit Overpayment

lowa Admin. Code r. 871-24.10 — Employer/Representative Participation Fact-finding Interview
PL116-136, Sec. 2104 — Federal Pandemic Unemployment Compensation (FPUC)

STATEMENT OF THE CASE:

The employer/appellant, Cinemark USA Inc., filed an appeal from the July 24, 2020 (reference
02) lowa Workforce Development (“IWD”) unemployment insurance decision that allowed
benefits. The parties were properly notified about the hearing. A telephone hearing was held
on September 22, 2020. The claimant, Jeremy J. McGregor, did not respond to the notice of
hearing to furnish a phone number with the Appeals Bureau and did not participate in the
hearing. The employer participated through Barbara Buss, a hearing representative. Briand
Landon testified.

The administrative law judge took official notice of the administrative records.
Employer Exhibits 1-15 were admitted. Based on the evidence, the arguments presented, and
the law, the administrative law judge enters the following findings of fact, reasoning and
conclusions of law, and decision.

ISSUES:

Was the claimant discharged for disqualifying job-related misconduct?

Has the claimant been overpaid any unemployment insurance benefits, and if so, can the
repayment of those benefits to the agency be waived?

Can any charges to the employer’s account be waived?

Is the claimant eligible for Federal Pandemic Unemployment Compensation?

FINDINGS OF FACT:
Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as an assistant manager and was separated from employment

on April 10, 2020, when he was discharged for theft.

The employer conducted an investigation through its loss prevention team which determined the
claimant was ringing refunds that purportedly went to a customer but then pocketed the cash.
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Mr. Landon verified the transactions repeatedly happening through video footage. When
confronted, the claimant admitted to the theft, which amounted to over $1,700.00. Claimant’s
explanation for his conduct was that he felt undervalued.

The administrative record reflects that claimant has a weekly benefit amount of $291.00 but has
not received unemployment benefits, since filing a claim with an effective date of March 15,
2020. The claimant has not received federal unemployment insurance benefits through Federal
Pandemic Unemployment Compensation (FPUC).

The administrative record also establishes that the employer did not participate in the fact-
finding interview or make a witness with direct knowledge available for rebuttal. When
contacted, the employer representative provided only dates of employment and that the
claimant was discharged for violating policy. No other details were furnished.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
for disqualifying job-related misconduct. Benefits are denied.

lowa unemployment insurance law disqualifies individuals who are discharged from employment
for misconduct from receiving unemployment insurance benefits. lowa Code § 96.5(2)a. They
remain disqualified until such time as they requalify for benefits by working and earning insured
wages ten times their weekly benefit amount. Id.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

Theft from an employer is generally disqualifying misconduct. Ringland Johnson, Inc. v.
Hunecke, 585 N.W.2d 269, 272 (lowa 1998). In Ringland, the Court found a single attempted
theft to be misconduct as a matter of law. In this case, the claimant deliberately disregarded the
employer’s interest and knowingly violated a company policy. The claimant admitted to stealing
over $1,700 in cash through fraudulent refund transactions. When questioned by the employer
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about his motive, the claimant stated he felt undervalued. The administrative law judge is
persuaded the claimant knew or should have known her conduct was contrary to the best
interests of the employer. Therefore, based on the evidence presented, the claimant was
discharged for misconduct, even without prior warning.

Even though the claimant is not eligible for regular unemployment insurance benefits under
state law, he/she may be eligible for federally funded unemployment insurance benefits under
the Coronavirus Aid, Relief, and Economic Security Act (“Cares Act”), Public Law 116-136.
Section 2102 of the CARES Act creates a new temporary federal program called Pandemic
Unemployment Assistance (PUA) that in general provides up to 39 weeks of unemployment
benefits. An individual receiving PUA benefits may also receive the $600 weekly benefit amount
(WBA) under the Federal Pandemic Unemployment Compensation (FPUC) program if he or she
is eligible for such compensation for the week claimed. The claimant must apply for PUA, as
noted in the instructions provided in the “Note to Claimant” below.

Because the claimant’s separation was disqualifying, benefits were originally allowed. However,
he did not receive any benefits and therefore there is no overpayment in accordance with lowa
Code 896.3(7). The administrative law judge further concludes the employer did not
satisfactorily participate in the fact-finding interview pursuant to lowa Code 8 96.3(7), lowa
Admin. Code r. 871-24.10.

Here, the claimant is disqualified from receiving regular unemployment insurance (Ul) benefits.
Accordingly, this also disqualifies claimant from receiving Federal Pandemic Unemployment
Compensation (FPUC). PL116-136, Sec. 2104

DECISION:

The July 24, 2020, (reference 02) unemployment insurance decision is REVERSED. The
claimant was discharged from employment due to job-related misconduct. Benefits are withheld
until such time as he has worked in and been paid wages for insured work equal to ten times his
weekly benefit amount, provided he is otherwise eligible.
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NOTE TO CLAIMANT:

= This decision determines you are not eligible for regular unemployment insurance benefits.
If you disagree with this decision you may file an appeal to the Employment Appeal Board
by following the instructions on the first page of this decision. If you do not qualify for
regular unemployment insurance benefits due to disqualifying separations and are currently
unemployed for reasons related to COVID-19, you may gualify for Pandemic Unemployment
Assistance (PUA). You will need to apply for PUA to determine your eligibility under
the program. More information about how to apply for PUA is available online at:
www.iowaworkforcedevelopment.gov/pua-information
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