IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS BUREAU

JULIE M DENOUDEN APPEAL 21A-Ul-21362-JC-T
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ADMINISTRATIVE LAW JUDGE
DECISION

AMES COMMUNITY SCHOOL DIST
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OC: 03/15/20
Claimant: Appellant (1)

lowa Code § 96.4(5) — Reasonable Assurance
lowa Admin. Code r. 871-24.52(10) — Substitute Teacher
lowa Code § 96.6(2) — Timeliness of Appeal

STATEMENT OF THE CASE:

The claimant/appellant, Julie M. Denouden, filed an appeal from the June 15, 2021 (reference
08) initial decision that denied benefits effective June 7, 2020. After proper notice, a telephone
hearing was conducted on November 22, 2021. The hearing was held as a consolidated
hearing with Appeals 21A-UI-21362-JC-T, 21A-UI-21363-JC-T, 21A-UI-21364-JC-T, 21A-UI-
21365-JC-T and 21A-21366-JC-T. The claimant participated personally. The employer
participated through Kristin Johnson, director of human resources. Official notice was taken of
the administrative records. Department Exhibit A, Claimant Exhibits B and C, and Employer
Exhibits 1 and 2 were admitted.

ISSUES:

Is the appeal timely?
Was the claimant eligible for benefits between academic years or terms effective June 7, 20207
Was the claimant a substitute teacher?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed on-call as a substitute teacher from August 2018 until October 2020. This
employer is an educational institution.

On March 15, 2020 through March 21, 2020 the employer was on a customary spring break
period. As of March 22, 2020, the school closed due to the COVID 19 pandemic then moved to
a remote learning environment for the remainder of the term. Claimant is customarily off of work
and is not paid for the customary breaks during the school year (i.e. spring break, winter break,)
or between academic years (summer months) for this employer. The employer has a system in
place that allows substitute teachers to return for the next school year by providing their consent
by email to do so. The 2019-2020 school year ended on June 6, 2020 and the 2020-2021
school year started in August 2020. Claimant worked again in the 2020-2021 school year
beginning August 25, 2020.
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Claimant filed an initial claim for unemployment insurance benefits with an effective date of
March 15, 2020. Claimant’s administrative records establish that she does have other regular
non-educational institution employment wage credits in the base period. Her wages consist of
on-call work with this employer, Muscatine Community School District, and Muscatine-Hayes
Community School District. Claimant also has part-time wages with Walmart.

Claimant filed for and received weekly unemployment insurance benefits between June 7, 2020
and August 22, 2020.

An initial decision dated June 15, 2021 was mailed to claimant’s address of record. The letter
contained a warning that an appeal was due by June 25, 2021. Claimant did not receive the
letter in the mail. Claimant received the initial decisions dated September 14, 2021 which
established overpayments of benefits and timely appealed the overpayment decisions on
September 24, 2021 (Department Exhibit A).

REASONING AND CONCLUSIONS OF LAW:
The first issue to address is whether claimant filed a timely appeal.

lowa Code section 96.6(2) provides, in pertinent part:

Filing — determination — appeal.

The representative shall promptly examine the claim and any protest, take the initiative to
ascertain relevant information concerning the claim, and, on the basis of the facts found
by the representative, shall determine whether or not the claim is valid, the week with
respect to which benefits shall commence, the weekly benefit amount payable and its
maximum duration, and whether any disqualification shall be imposed. . . . Unless the
claimant or other interested party, after notification or within ten calendar days after
notification was mailed to the claimant's last known address, files an appeal from the
decision, the decision is final and benefits shall be paid or denied in accordance with the
decision.

lowa Admin. Code r. 871-24.35(2) provides:
Date of submission and extension of time for payments and notices.
(2) The submission of any payment, appeal, application, request, notice, objection,
petition, report or other information or document not within the specified statutory or
regulatory period shall be considered timely if it is established to the satisfaction of the
division that the delay in submission was due to division error or misinformation or to
delay or other action of the United States postal service.
a. For submission that is not within the statutory or regulatory period to be considered
timely, the interested party must submit a written explanation setting forth the
circumstances of the delay.
b. The division shall designate personnel who are to decide whether an extension of time
shall be granted.
c. No submission shall be considered timely if the delay in filing was unreasonable, as
determined by the department after considering the circumstances in the case.
d. If submission is not considered timely, although the interested party contends that the
delay was due to division error or misinformation or delay or other action of the United
States postal service, the division shall issue an appealable decision to the interested

party.
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The ten calendar days for appeal begins running on the mailing date. The "decision date" found
in the upper right-hand portion of the representative's decision, unless otherwise corrected
immediately below that entry, is presumptive evidence of the date of mailing. Gaskins v.
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment,
239 N.W.2d 873, 92 A.L.R.3d 304 (lowa 1976).

The record in this case shows that more than ten calendar days elapsed between the mailing
date and the date this appeal was filed. The lowa Supreme Court has declared that there is a
mandatory duty to file appeals from representatives' decisions within the time allotted by statute,
and that the administrative law judge has no authority to change the decision of a representative
if a timely appeal is not filed. Franklin v. lowa Dep't of Job Serv., 277 N.W.2d 877, 881 (lowa
1979). Compliance with appeal notice provisions is jurisdictional unless the facts of a case
show that the notice was invalid. Beardslee v. lowa Dep't of Job Serv., 276 N.\W.2d 373, 377
(lowa 1979); see also In re Appeal of Elliott, 319 N.W.2d 244, 247 (lowa 1982). The question in
this case thus becomes whether the appellant was deprived of a reasonable opportunity to
assert an appeal in a timely fashion. Hendrenv. lowa Emp’t Sec. Comm’n, 217 N.W.2d 255
(lowa 1974); Smith v. lowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (lowa 1973).

The claimant did not have an opportunity to appeal the fact-finder's decision because the
decision was not received. Without notice of a disqualification, no meaningful opportunity for
appeal exists. See Smith v. lowa Emp’t Sec. Comm’n, 212 N.\W.2d 471, 472 (lowa 1973). The
claimant timely appealed the overpayment decision, which was the first notice of
disqualification. Therefore, the appeal shall be accepted as timely.

For the reasons that follow, the administrative law judge concludes the claimant is ineligible for
benefits effective June 7, 2020.

lowa Code section 96.4(5) provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

5. Benefits based on service in employment in a nonprofit organization or government
entity, defined in section 96.19, subsection 18, are payable in the same amount, on the
same terms and subject to the same conditions as compensation payable on the same
basis of other service subject to this chapter, except that:

a. Benefits based on service in an instructional, research, or principal administrative
capacity in an educational institution including service in or provided to or on behalf of an
educational institution while in the employ of an educational service agency, a
government entity, or a nonprofit organization shall not be paid to an individual for any
week of unemployment which begins during the period between two successive
academic years or during a similar period between two regular terms, whether or not
successive, or during a period of paid sabbatical leave provided for in the individual’s
contract, if the individual has a contract or reasonable assurance that the individual will
perform services in any such capacity for any educational institution for both such
academic years or both such terms.

b. Benefits based on service in any other capacity for an educational institution including
service in or provided to or on behalf of an educational institution while in the employ of
an educational service agency, a government entity, or a nonprofit organization, shall not
be paid to an individual for any week of unemployment which begins during the period
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between two successive academic years or terms, if the individual performs the services
in the first of such academic years or terms and has reasonable assurance that the
individual will perform services for the second of such academic years or terms. If
benefits are denied to an individual for any week as a result of this paragraph and the
individual is not offered an opportunity to perform the services for an educational
institution for the second of such academic years or terms, the individual is entitled to
retroactive payments of benefits for each week for which the individual filed a timely
claim for benefits and for which benefits were denied solely by reason of this paragraph.

c. With respect to services for an educational institution in any capacity under paragraph
“a” or “b”, benefits shall not be paid to an individual for any week of unemployment which
begins during an established and customary vacation period or holiday recess if the
individual performs the services in the period immediately before such vacation period or
holiday recess, and the individual has reasonable assurance that the individual will
perform the services in the period immediately following such vacation period or holiday
recess.

d. For purposes of this subsection, “educational service agency” means a governmental
agency or government entity which is established and operated exclusively for the
purpose of providing educational services to one or more educational institutions.

lowa Admin. Code r. 871-24.51(6) provides:
School definitions.

(6) Reasonable assurance, as applicable to an employee of an educational institution,
means a written, verbal, or implied agreement that the employee will perform services in
the same or similar capacity, which is not substantially less in economic terms and
conditions, during the ensuing academic year or term. It need not be a formal written
contract. To constitute a reasonable assurance of reemployment for the ensuing
academic year or term, an individual must be notified of such reemployment.

lowa Admin. Code r. 871-24.52(6) provides:

(6) Benefits which are denied to an individual that are based on services performed in
an educational institution for periods between academic years or terms shall cause the
denial of the use of such wage credits. However, if sufficient non-school wage credits
remain on the claim to qualify under lowa Code 8§ 96.4(4), the remaining wage credits
may be used for benefit payments, if the individual is otherwise eligible.

lowa Admin. Code r. 871-24.22(2)i(1) and (2) provide in pertinent part:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market....

(i) On-call workers.
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(1) Substitute workers (i.e. post office clerks, railroad extra board workers), who hold
themselves available for one employer and who do not accept other work, are not
available for work within the meaning of the law and are not eligible for benefits.

(2) Substitute teachers. The question of eligibility of substitute teachers is subjective in
nature and must be determined on an individual case basis. The substitute teacher is
considered an instructional employee and is subject to the same limitations as other
instructional employees. As far as payment of benefits between contracts or terms and
during customary and established periods of holiday recesses is concerned, benefits are
denied if the substitute teacher has a contract or reasonable assurance that the
substitute teacher will perform service in the period immediately following the vacation or
holiday recess. An on-call worker (includes a substitute teacher) is not disqualified if the
individual is able and available for work, making an earnest and active search for work
each week, placing no restrictions on employment and is genuinely attached to the labor
market.

lowa Admin. Code r. 871-24.22(2)i(3) provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market....

i. On-call workers.

(3) An individual whose wage credits earned in the base period of the claim consist
exclusively of wage credits by performing on-call work, such as a banquet worker,
railway worker, substitute school teacher or any other individual whose work is solely
on-call work during the base period, is not considered an unemployed individual within
the meaning of lowa Code section 96.1A(37)"a" and "b." An individual who is willing to
accept only on-call work is not considered to be available for work.

lowa Admin. Code r. 871-24.52(10) provides:
Substitute teachers.

a. Substitute teachers are professional employees and would therefore be subject to the
same limitations as other professional employees in regard to contracts, reasonable
assurance provisions and the benefit denials between terms and during vacation
periods.

b. Substitute teachers who are employed as on-call workers who hold themselves
available for one employer and who will not search for or accept other work are not
available for work within the meaning of the law and are not eligible for unemployment
insurance payments pursuant to subrule 24.22(2)"I"(1).
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c. Substitute teachers whose wage credits in the base period consist exclusively of
wages earned by performing on-call work are not considered to be unemployed persons
pursuant to subrule 24.22”1"(3).

d. However, substitute teachers engaged in on-call employment are not automatically
disqualified but may be eligible pursuant to subrule 24.22(2)"1"(3) if they are: (1) Able
and available for work. (2) Making an earnest and active search for work each week. (3)
Placing no restrictions on their employability. (4) Show attachment to the labor market.
Have wages other than on-call wages with an educational institution in the base period.

e. A substitute teacher who elects not to report for further possible assignment to work
shall be considered to have voluntarily quit pursuant to subrule 24.26(19).

The legislature has provided a specific rule that applies to substitute teachers holding that this
category of worker, among others, is not considered to be unemployed within the meaning of
the law when the only base period wage credits are related to “on-call” work. When an
individual is hired to work “on-call” the implied agreement is that they will only work when work
is available and that work will not be regularly available. Because claimant was hired to work
only on-call or as needed and she remains on the substitute list, he is not considered to be
unemployed within the meaning of the law. Thus any diminution in hours is directly related to
the sporadic availability of available work as no regular hours were guaranteed.

In this case, the claimant was not scheduled to work during the customary spring break period
from June 7, 2020 through August 15, 2020 and benefits are denied during that customary
recess period.

Further, when the 2019-2020 school year ended, the claimant did have reasonable assurance
of employment for the 2020-2021 school year as the school allows her to return the following
year unless she notifies it that she does not intend to do so. As such, she is not eligible for
unemployment insurance benefits between academic years or terms (summer months) due to
lowa Code § 96.4(5).

Claimant was performing only on-call substitute teacher work and has insufficient non on-call
work in her base period in which to draw unemployment benefits pursuant to lowa Admin. Code.
r. 871-24.52(10)d. As such, the claimant is not eligible for unemployment insurance benefits
effective June 7, 2020.
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DECISION:

The June 15, 2021 (reference 08) decision is affrmed. The appeal is accepted as timely. The
claimant is not considered unemployed and benefits are denied effective June 7, 2020.

gonripr & Bockman.

Jennifer L. Beckman

Administrative Law Judge

Unemployment Insurance Appeals Bureau
lowa Workforce Development

1000 East Grand Avenue

Des Moines, lowa 50319-0209

Fax 515-478-3528

January 3, 2022
Decision Dated and Mailed

jlb/mh

NOTE TO CLAIMANT: This decision determines you are not eligible for regular unemployment
insurance benefits. If you disagree with this decision you may file an appeal to the Employment
Appeal Board by following the instructions on the first page of this decision.

ATTENTION: On May 11, 2021, Governor Reynolds announced that lowa will end its
participation in federal pandemic-related unemployment benefit programs effective June 12,
2021. The last payable week for PUA in lowa will be the week ending June 12, 2021.
Additional information can be found in the press release at
https://www.iowaworkforcedevelopment.gov/iowa-end-participation-federal-unemployment-
benefit-programs-citing-strong-labor-market-and.

You may find information about food, housing, and other resources at
https://covidrecoveryiowa.org/ or at https://dhs.iowa.gov/node/3250

lowa Finance Authority also has additional resources at
https://www.iowafinance.com/about/covid-19-ifa-recovery-assistance/
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