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This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4™ Floor—
Lucas Building, Des Moines, lowa 50319.

The appeal period will be extended to the next business day
if the last day to appeal falls on a weekend or a legal
holiday.

STATE CLEARLY

1. The name, address and social security number of the
claimant.

2. A reference to the decision from which the appeal is
taken.

3. That an appeal from such decision is being made and
such appeal is signed.

4. The grounds upon which such appeal is based.

YOU MAY REPRESENT vyourself in this appeal or you may
obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

Stores (employer) appealed a

(Decision Dated & Mailed)

representative’s February 4, 2004 decision

(reference 01) that concluded Kimberly Stager (claimant) was eligible to receive unemployment
insurance benefits. After hearing notices were mailed to the parties’ last-known addresses of
record, a telephone hearing was held on March 29, 2004. The claimant was represented by
Mary Hamilton, Attorney at Law, and participated personally. The employer was represented by
Frank Eckert, Hearings Representative, and participated by James Jensen, Assistant Manager;

and Alex Szczech, Manager.
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FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired on March 1, 2003, as a full-time cashier. The
claimant suffered a work related injury on September 2, 2003. She was returned to work with
restrictions immediately by her physician. The claimant was not to lift greater than 20 pounds
and no bending or twisting under load. On October 2, 2003, the claimant changed her
availability with the employer, requesting only 30 hours per week, placing her at part-time
status.

Even though the employer met the claimant’s restrictions, the claimant complained about the
work she was doing. The employer asked the claimant to stock socks. Each pair of socks
weighed less than 20 pounds. The claimant thought that bending or twisting while carrying a
pair of socks did not meet her restrictions. She also complained to the employer when the
employer asked the claimant to pick up mittens, scarves and hats off the floor for rehanging.

The claimant’s last day of work was on or about December 14, 2003. She was absent due to
illness for at least two days. The claimant informed her physician that the employer was not
meeting the restrictions. Based on the claimant’s statements her physician reduced her weight
limit to ten pounds. On December 18, 2003, the physician told the claimant she should seek
other employment. The claimant moved to Florida on December 23, 2003.

The testimony of the parties was divergent. The administrative law judge finds the employer’'s
testimony to be more credible because the testimony of the employer was consistent whereas
the testimony of the claimant contradicted itself with regard to dates and incidents.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
her employment without good cause attributable to the employer.

lowa Code Section 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the
individual shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified
by a licensed and practicing physician, the individual returned to the employer and
offered to perform services and the individual's regular work or comparable suitable
work was not available, if so found by the department, provided the individual is
otherwise eligible.



Page 3
Appeal No. 04A-UI-01721-S2T

lowa Code Section 24.26(6)b provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(6) Separation because of illness, injury, or pregnancy.

b. Employment related separation. The claimant was compelled to leave employment
because of an illness, injury, or allergy condition that was attributable to the
employment. Factors and circumstances directly connected with the employment which
caused or aggravated the illness, injury, allergy, or disease to the employee which made
it impossible for the employee to continue in employment because of serious danger to
the employee's health may be held to be an involuntary termination of employment and
constitute good cause attributable to the employer. The claimant will be eligible for
benefits if compelled to leave employment as a result of an injury suffered on the job.

In order to be eligible under this paragraph "b" an individual must present competent
evidence showing adequate health reasons to justify termination; before quitting have
informed the employer of the work-related health problem and inform the employer that
the individual intends to quit unless the problem is corrected or the individual is
reasonably accommodated. Reasonable accommodation includes other comparable
work which is not injurious to the claimant's health and for which the claimant must
remain available.

The claimant resigned alleging a medical condition caused by working conditions. The
Supreme Court held that in medical resignations, the claimant must first give the employer
notice of the problem and an opportunity to remedy it. Suluki v. Employment Appeal Board,
503 N.W.2d (lowa 1993). The claimant did not give the employer sufficient notice to remedy
the situation. In addition, the employer was following the claimant’s restrictions. The claimant
did not understand the restrictions and was misrepresenting the employer's actions to her
physician. Due to the claimant’'s failure to give the employer notice, there cannot be a finding
that she left work with good cause attributable to the employer and, therefore, the claimant is
not eligible to receive unemployment insurance benefits.

lowa Code Section 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(2) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code section
96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The following
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reasons for a voluntary quit shall be presumed to be without good cause attributable to
the employer:

(2) The claimant moved to a different locality.

Its clear from the facts that the claimant voluntarily quit work to move to Florida. When an
employee quits work to move to another state, her leaving is without good cause attributable to
the employer. The claimant left work to move to Florida. Her leaving was without good cause
attributable to the employer. The claimant voluntarily quit without good cause attributable to the
employer. Benefits are denied.

lowa Code Section 96.3-7 provides:

7. Recovery of overpayment of benefits. If an individual receives benefits for which the
individual is subsequently determined to be ineligible, even though the individual acts in
good faith and is not otherwise at fault, the benefits shall be recovered. The department
in its discretion may recover the overpayment of benefits either by having a sum equal
to the overpayment deducted from any future benefits payable to the individual or by
having the individual pay to the department a sum equal to the overpayment.

If the department determines that an overpayment has been made, the charge for the
overpayment against the employer's account shall be removed and the account shall be
credited with an amount equal to the overpayment from the unemployment
compensation trust fund and this credit shall include both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5.

The claimant has received benefits in the amount of $1,548.00 since filing her claim herein.
Pursuant to this decision, those benefits now constitute an overpayment which must be repaid.

DECISION:
The February 4, 2004, reference 01, decision is reversed. The claimant voluntarily left work
without good cause attributable to the employer. Benefits are denied. The claimant is overpaid

benefits in the amount of $1,548.00.
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