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STATEMENT OF THE CASE:

The claimant filed a timely appeal from the March 20, 2008, reference 01, decision that denied
benefits. After due notice was issued, a telephone conference hearing was held on April 14,
2008. Claimant participated. Employer did not participate.

ISSUE:

The issue is whether claimant quit the employment without good cause attributable to the
employer and if she is able to and available for work effective February 24, 2008.

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds: Claimant was employed as a full time production worker beginning March 19,
2007 and last worked on September 10. On September 14, 2007 she began a leave of
absence sometime after she was placed in a new job assignment, the supervisor expected her
to do the job without help, she could not meet the quota, and started having panic attacks. Her
psychiatrist Dr. Doumanian prescribed medication but they made her sleepy requiring her to
miss work and call in absent. As her symptoms improved and she was released to work in
mid-February 2008, Dr. Doumanian advised her not to return to Tyson but to look for other work
with fewer people. Claimant has been searching for work as a cook, dishwasher, and on small
factory lines.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
the employment with good cause attributable to the employer and is able to and available for
work.

lowa Code § 96.5-1 provides:

An individual shall be disqualified for benefits:
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1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Code § 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the iliness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

871 IAC 24.26(6)b provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(6) Separation because of illness, injury or pregnancy.

b. Employment related separation. The claimant was compelled to leave employment
because of an illness, injury, or allergy condition that was attributable to the employment.
Factors and circumstances directly connected with employment which caused or
aggravated the illness, injury, allergy, or disease to the employee which made it
impossible for the employee to continue in employment because of serious danger to the
employee's health may be held to be an involuntary termination of employment and
constitute good cause attributable to the employer. The claimant will be eligible for
benefits if compelled to leave employment as a result of an injury suffered on the job.

In order to be eligible under this paragraph "b" an individual must present competent
evidence showing adequate health reasons to justify termination; before quitting have
informed the employer of the work-related health problem and inform the employer that
the individual intends to quit unless the problem is corrected or the individual is
reasonably accommodated. Reasonable accommodation includes other comparable
work which is not injurious to the claimant's health and for which the claimant must
remain available.
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lowa Code § 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

871 IAC 24.22(2) provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(2) Available for work. The availability requirement is satisfied when an individual is
willing, able, and ready to accept suitable work which the individual does not have good
cause to refuse, that is, the individual is genuinely attached to the labor market. Since,
under unemployment insurance laws, it is the availability of an individual that is required
to be tested, the labor market must be described in terms of the individual. A labor
market for an individual means a market for the type of service which the individual
offers in the geographical area in which the individual offers the service. Market in that
sense does not mean that job vacancies must exist; the purpose of unemployment
insurance is to compensate for lack of job vacancies. It means only that the type of
services which an individual is offering is generally performed in the geographical area in
which the individual is offering the services.

Where disability is caused or aggravated by the employment, a resultant separation is with good
cause attributable to the employer. Shontz v. IESC, 248 N.W.2d 88 (lowa 1976). Where illness
or disease directly connected to the employment make it impossible for an individual to continue
in employment because of serious danger to health, termination of employment for that reason
is involuntary and for good cause attributable to the employer even if the employer is free from
all negligence or wrongdoing. Raffetyv. IESC, 76 N.W.2d 787 (lowa 1956) (emphasis
supplied).

An individual who voluntarily leaves their employment due to an alleged work-related illness or
injury must generally first give notice to the employer of the anticipated reasons for quitting in
order to give the employer an opportunity to remedy the situation or offer an accommodation.
Suluki v. Employment Appeal Board, 503 N.W.2d 402 (lowa 1993). The claimant met the
requirements of Suluki by notifying management of her inability to work because of the side
effects of the medication. Since her physician advised her not to return to work at Tyson to
avoid aggravation of the illness the separation was with good cause attributable to the
employer. Since claimant is searching for work as a cook, dishwasher or small factory worker,
even though she cannot return to work for Tyson and perform her former job duties, she is able
to and available for work effective February 24, 2008. Benefits are allowed.
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DECISION:
The March 20, 2008, reference 01, decision is reversed. The claimant voluntarily left her

employment with good cause attributable to the employer. Benefits are allowed, provided the
claimant is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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