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: 

: 

: 

 N O T I C E 

 

THIS DECISION BECOMES FINAL unless (1) a request for a REHEARING is filed with the Employment 

Appeal Board within 20 days of the date of the Board's decision or, (2) a PETITION TO DISTRICT COURT 

IS FILED WITHIN 30 days of the date of the Board's decision. 

 

A REHEARING REQUEST shall state the specific grounds and relief sought.  If the rehearing request is denied, 

a petition may be filed in DISTRICT COURT within 30 days of the date of the denial.   

 

SECTION: 96.5-2-A, 24.32-1A 

 

D E C I S I O N 

 

UNEMPLOYMENT BENEFITS ARE DENIED 

 

The Claimant appealed this case to the Employment Appeal Board.  The members of the Employment Appeal 

Board reviewed the entire record.  The Appeal Board finds the administrative law judge's decision is correct.  

With the following modification, the administrative law judge's Findings of Fact and Reasoning and 

Conclusions of Law are adopted by the Board as its own.  The administrative law judge's decision is 

AFFIRMED with the following MODIFICATION: 

 

 

The Board adds the following analysis to the Reasoning and Conclusions of Law. 

 

The burden of proving misconduct is at all times is on the Employer.  The Claimant does not have a burden.  

The Employer is required to prove misconduct by a preponderance of the evidence. 

 

It is the duty of the Board as the ultimate trier of fact in this case, to determine the credibility of witnesses, 

weigh the evidence and decide the facts in issue. Arndt v. City of LeClaire, 728 N.W.2d 389, 394-395 (Iowa 

2007). The Board, as the finder of fact, may believe all, part or none of any witness’s testimony. State v. 

Holtz, 548 N.W.2d 162, 163 (Iowa App. 1996). In assessing the credibility of witnesses, as well as the weight 

to give other evidence, a Board member should consider the evidence using his or her own observations,  
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common sense and experience. State v. Holtz, 548 N.W.2d 162, 163 (Iowa App. 1996). In determining the 

facts, and deciding what evidence to believe, the fact finder may consider the following factors: whether the 

testimony is reasonable and consistent with other evidence the Board believes; whether a witness has made 

inconsistent statements; the witness’s conduct, age, intelligence, memory and knowledge of the facts; and the 

witness's interest in the trial, their motive, candor, bias and prejudice. State v. Holtz, 548 N.W.2d 162, 163 

(Iowa App. 1996).  The Board also gives weight to the opinion of the Administrative Law Judge concerning 

credibility and weight of evidence, particularly where the hearing is in-person, although the Board is not 

bound by that opinion.  Iowa Code §17A.10(3); Iowa State Fairgrounds Security v. Iowa Civil Rights 

Commission, 322 N.W.2d 293, 294 (Iowa 1982).  The findings of fact show how we have resolved the 

disputed factual issues in this case.  We have carefully weighed the credibility of the witnesses and the 

reliability of the evidence considering the applicable factors listed above, and the Board’s collective common 

sense and experience. We have found credible the Employer’s evidence, and where the evidence conflicts we 

find the Employer more credible.  In particular we find credible that the Claimant was warned over his past 

behavior, and that on the final incident he was the one responsible for the damage to the van, for the unclean 

van, and for the problems with the paperwork.   

 

We agree with the Administrative Law Judge finding that the Claimant’s conduct showed a willful or wanton 

disregard of the Employer’s substantial interests, and that he engaged in intentional action that violated the 

standards of behavior the Employer has a right to expect of employees. 
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