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STATEMENT OF THE CASE:

Hy-Vee, Inc. (employer) appealed an unemployment insurance decision dated October 31,
2013, reference 03, which held that Justin Jenkins (claimant) was eligible for unemployment
insurance benefits. After hearing notices were mailed to the parties’ last-known addresses of
record, a telephone hearing was held on November 26, 2013. The claimant did not comply with
the hearing notice instructions and did not call in to provide a telephone number at which he
could be contacted, and therefore, did not participate. The employer participated through Jessie
James, Angela Waltz, Brett Peterson, Travis Smith, Jenny Paulin, and Employer Representative
Ajah Anderson. Employer’s Exhibits One through Five were admitted into evidence.

ISSUE:

The issue is whether the claimant was discharged for misconduct sufficient to warrant a denial
of unemployment benefits.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was employed as a part-time waiter from September 22,
2012 through September 26, 2013 when he was discharged for repeated bizarre and erratic
behavior in the restaurant. He received a final warning on September 10, 2013 for flailing his
arms, making pirouettes and other large body movements which resulted in customer
complaints and created an unsafe working environment. The claimant had previously received
numerous warnings for policy violations.

The claimant reported to work on September 23, 2013 and acted similar to what he did on
September 8, 2013. He was walking strangely, visibly sweating all night long, swinging his arms
all around his body and he could not remain still. The claimant's behavior again resulted in
customer complaints and it appeared that he was under the influence of intoxicants but the
employer’s policy does not allow for drug testing for reasonable suspicion. Consequently, the
employer has to take extra precautions to ensure a safe work environment. The claimant was
all over the place and the employer could no longer tolerate his conduct.
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The claimant filed a claim for unemployment insurance benefits effective September 29, 2013
and has received benefits after the separation from employment in the amount of $1,014.00.

REASONING AND CONCLUSIONS OF LAW:

The issue is whether the employer discharged the claimant for work-connected misconduct. A
claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
§ 96.5-2-a.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

The employer has the burden to prove the discharged employee is disqualified for benefits for
misconduct. Sallis v. Employment Appeal Bd., 437 N.W.2d 895, 896 (lowa 1989). The claimant
was discharged on September 26, 2013 for repeated and inappropriate work performance. His
wild and erratic behavior created a hazard in the workplace and the employer received
numerous customer complaints. When a claimant intentionally disregards the standards of
behavior that the employer has a right to expect of its employees, the claimant’s actions are
misconduct. Benefits are denied accordingly.

Because the claimant has been deemed ineligible for benefits, any benefits he has received
could constitute an overpayment. The unemployment insurance law requires benefits be
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recovered from a claimant who receives benefits from an initial decision and is later denied
benefits from an appeal decision, even though the claimant acted in good faith and was not
otherwise at fault. In some cases, the claimant might not have to repay the overpayment if both
of the following conditions are met: 1) there was no fraud or willful misrepresentation by the
claimant; and 2) the employer failed to participate in the fact-finding interview. If the
overpayment is waived due to the employer’s failure to participate, that employer's account
continues to be subject to charge for the overpaid amount. See lowa Code § 96.3-7.

In the case herein, a waiver cannot be considered because the employer participated in the
fact-finding interview. See 871 IAC 24.10. Its account is not subject to charge and the claimant
is responsible for repaying the overpayment amount of $1,014.00.

DECISION:

The unemployment insurance decision dated October 31, 2013, reference 03, is reversed. The
claimant is not eligible to receive unemployment insurance benefits because he was discharged
from work for misconduct. Benefits are withheld until he has worked in and been paid wages for
insured work equal to ten times his weekly benefit amount, provided he is otherwise eligible.
The claimant is overpaid benefits in the amount of $1,014.00.

Susan D. Ackerman
Administrative Law Judge
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