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STATEMENT OF THE CASE:

The claimant filed a timely appeal from the December 11, 2008, reference 04, decision that
allowed benefits based upon a leaving of part-time employment. After due notice was issued, a
telephone conference hearing was held on May 20, 2009. Claimant participated. Employer
participated through Alicia Alonzo. Department’s Exhibit D-1 was received.

ISSUE:

The issue is whether quit the employment without good cause attributable to the employer or if
he was discharged for reasons related to job misconduct sufficient to warrant a denial of
unemployment benefits.

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds: The reference 04 decision was mailed on December 11, 2008, and the day
after receipt, the claimant went to local office to submit his appeal but the Appeals Bureau did
not receive the appeal. He filed an appeal from the reference 07 decision related to the same
separation.

Claimant most recently worked full-time as a production worker, started orientation on April 21,
2008, and was separated on April 22, 2008, when he became ill and had emergency surgery at
Ottumwa Regional Hospital on April 23, 2008, when doctors removed a basketball-sized mass
from his abdomen. His friend Tiffany Parbs reported his absence to the employer each day and
he called employer the day he got out of the hospital and showed an employer representative a
medical excuse. Theresa told him upper management did not want to hire him.

REASONING AND CONCLUSIONS OF LAW:

The first issue to be considered in this appeal is whether the claimant's appeal is timely. The
administrative law judge determines it is.
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lowa Code § 96.6-2 provides:

2. Initial determination. A representative designated by the director shall promptly notify
all interested parties to the claim of its filing, and the parties have ten days from the date
of mailing the notice of the filing of the claim by ordinary mail to the last known address
to protest payment of benefits to the claimant. The representative shall promptly
examine the claim and any protest, take the initiative to ascertain relevant information
concerning the claim, and, on the basis of the facts found by the representative, shall
determine whether or not the claim is valid, the week with respect to which benefits shall
commence, the weekly benefit amount payable and its maximum duration, and whether
any disqualification shall be imposed. The claimant has the burden of proving that the
claimant meets the basic eligibility conditions of section 96.4. The employer has the
burden of proving that the claimant is disqualified for benefits pursuant to section 96.5,
except as provided by this subsection. The claimant has the initial burden to produce
evidence showing that the claimant is not disqualified for benefits in cases involving
section 96.5, subsection 10, and has the burden of proving that a voluntary quit pursuant
to section 96.5, subsection 1, was for good cause attributable to the employer and that
the claimant is not disqualified for benefits in cases involving section 96.5, subsection 1,
paragraphs “a” through “h”. Unless the claimant or other interested party, after
notification or within ten calendar days after notification was mailed to the claimant's last
known address, files an appeal from the decision, the decision is final and benefits shall
be paid or denied in accordance with the decision. If an administrative law judge affirms
a decision of the representative, or the appeal board affirms a decision of the
administrative law judge allowing benefits, the benefits shall be paid regardless of any
appeal which is thereafter taken, but if the decision is finally reversed, no employer's
account shall be charged with benefits so paid and this relief from charges shall apply to
both contributory and reimbursable employers, notwithstanding section 96.8,
subsection 5.

The claimant filed an appeal in a timely manner but it was not received. Immediately upon
receipt of information to that effect (reference 07 decision), a second appeal was filed.
Therefore, the appeal shall be accepted as timely.

The remaining issue is whether he quit the employment without good cause attributable to the
employer or if he was discharged for reasons related to job misconduct sufficient to warrant a
denial of unemployment benefits. The administrative law judge concludes that he did not quit
but was discharged for no disqualifying reason.

lowa Code § 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the iliness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.
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lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

Excessive absences are not considered misconduct unless unexcused. Absences due to
properly reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982).

An employer may discharge an employee for any number of reasons or no reason at all if it is
not contrary to public policy, but if it fails to meet its burden of proof to establish job-related
misconduct as the reason for the separation, employer incurs potential liability for
unemployment insurance benefits related to that separation. A reported absence related to
illness or injury is excused for the purpose of the lowa Employment Security Act. An employer’s
point system or no-fault absenteeism policy is not dispositive of the issue of qualification for
benefits. Since claimant returned to offer his services after his medical release and employer
declined to put him back to work in spite of medical documentation supporting the absence and
his friend’s reporting of the absence, it is clear he had no intent to quit his job. Inasmuch as he
was fired while under medical care and because of his absences related to properly reported
illness, employer has not established a disqualifying reason for the separation and benefits are
allowed.

DECISION:

The December 11, 2008, reference 04, decision is reversed. The claimant’'s appeal is timely.
He did not quit but was discharged for no disqualifying reason. Benefits are allowed.

Dévon M. Lewis
Administrative Law Judge
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