
IOWA WORKFORCE DEVELOPMENT 
UNEMPLOYMENT INSURANCE APPEALS BUREAU 

 
 
 
LISA K KIRBY 
Claimant 
 
 
 
CASEY’S MARKETING CO 
Employer 
 
 
 

 
 
 

APPEAL 15A-UI-10271-DL-T 
 

ADMINISTRATIVE LAW JUDGE 
DECISION 

 
 
 
 

OC:  08/16/15 
Claimant:  Respondent  (1) 

Iowa Code § 96.5(2)a – Discharge for Misconduct 
      
STATEMENT OF THE CASE: 
 
The employer filed an appeal from the September 4, 2015, (reference 01) unemployment 
insurance decision that allowed benefits based upon a discharge from employment.  The parties 
were properly notified about the hearing.  A telephone hearing was held on September 25, 
2015.  Claimant participated.  Employer participated through Equifax UI consultant, Alisha 
Weber, and area supervisor, Angela Boge.  The administrative law judge took official notice of 
the administrative record, including fact-finding documents.  Employer’s Exhibit 1 was received.  
Claimant’s Exhibit A was received. 
 
ISSUE: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed full-time as a store manager from October 4, 2006, and was separated from 
employment on August 15, 2015, when she was discharged because she could not medically 
fulfill her job duties.  She was on Family and Medical Leave Act (FMLA) leave from March 6, 
2015 through June 16, 2015.  Her leave was extended and she returned to work on August 7, 
10, 11 and 13, 2015.  She could not stock the cooler because of the cold and needed more 
frequent breaks so the employer terminated the employment relationship.  The employer 
believed the doctor said she would not be able to work because of chemotherapy side effects 
until December 16, 2015.  (Employer’s Exhibit 1)  On September 2, 2015, her physician opined 
she “may work up to 35 hours per week, she may need to go home early or not work at all” but 
“she may work according to how she is feeling that day.”  (Claimant’s Exhibit A)  The employer 
opted not to accommodate those restrictions.  She is eligible to reapply for work.  She is 
applying for work close to her home near Marion, Iowa.  Every other Wednesday she is required 
to be in the hospital for chemotherapy and sometimes is not able to work the following Thursday 
and Friday because of medication side effects.   
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REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant was discharged 
for no disqualifying reason. 
 
Iowa Code § 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides: 
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979). 
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Dep’t of Job Serv., 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the employer 
made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. Iowa Dep’t of Job Serv., 364 N.W.2d 262 (Iowa 
Ct. App. 1984).  What constitutes misconduct justifying termination of an employee and what 
misconduct warrants denial of unemployment insurance benefits are two separate decisions.  
Pierce v. Iowa Dep’t of Job Serv., 425 N.W.2d 679 (Iowa Ct. App. 1988).  Absences due to 
properly reported illness cannot constitute work-connected misconduct since they are not 
volitional, even if the employer was fully within its rights to assess points or impose discipline up 
to or including discharge for the absence under its attendance policy.  Iowa Admin. Code r. 871-
24.32(7); Cosper, supra; Gaborit v. Emp’t Appeal Bd., 734 N.W.2d 554 (Iowa Ct. App. 2007).   
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The involuntary termination from employment while under medical care was a discharge from 
employment.  In spite of the expiration of the leave period, since claimant was still under 
medical care and had not yet been released to return to work without restriction as of the date of 
separation, no disqualifying reason for the separation has been established.  Benefits are 
allowed, provided claimant is otherwise eligible. 
 
DECISION: 
 
The September 4, 2015, (reference 01) unemployment insurance decision is affirmed.  The 
claimant did not quit but was discharged for no disqualifying reason.  Benefits are allowed, 
provided she is otherwise eligible.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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