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STATEMENT OF THE CASE:

The claimant, Dexter K. Willis, filed an appeal from the February 21, 2019, (reference 01)
unemployment insurance decision that denied benefits based upon his separation with this
employer. A first hearing was scheduled between the parties on March 18, 2019. The
claimant/appellant failed to appear at the hearing, and the appeal was dismissed. Upon a
remand decision from the Employment Appeal Board, the appellant’s request to reopen the
hearing was granted. Notice of the second hearing was mailed.

The parties were properly notified about the second hearing. A telephone hearing was held on
April 30, 2019. The claimant participated personally. The employer, Crest Flatbed Regional
Inc., participated through Jamie Christenson.

The administrative law judge took official notice of the administrative records including the fact-
finding documents. Based on the evidence, the arguments presented, and the law, the
administrative law judge enters the following findings of fact, reasoning and conclusions of law,
and decision.

ISSUE:

Was the claimant discharged for disqualifying job-related misconduct?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as an over-the-road truck driver and was separated from

employment on January 14, 2019, when he was discharged.

As an over-the-road truck driver, the claimant was aware that he had to maintain a valid class A
commercial driver’'s license (CDL) to operate the employer’s trucks, and be in compliance with
Department of Transportation (DOT) regulations. The claimant was also aware that conduct
which occurred in his personal vehicle could adversely impact his CDL.
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On November 21, 2018, the claimant was arrested in Macon, Georgia, while operating his
personal vehicle. He was charged with speeding, driving under the influence and disorderly
conduct. The claimant stated he has pleaded not-guilty to the charges, which are still pending.
The employer presented no evidence that the claimant pled guilty to any of the charges.

On December 26, 2018, the claimant learned his CDL had been suspended, while he was
driving for the employer. The employer notified him that he had a suspended CDL and required
the claimant stop driving its vehicle. The claimant took a rental car home, since his regular;
class C driver’s license was still valid. The claimant informed the employer he intended to
contest the charges. He was not placed on a leave of absence pending the resolution of
charges, but rather, discharged on January 14, 2019. The claimant was told he could notify the
employer and reapply upon disposition of the charges. At the time of hearing, the claimant had
not resolved the charges or issues related to his CDL.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
for no disqualifying reason. Benefits are allowed.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’'s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as is
found in deliberate violation or disregard of standards of behavior which the employer has
the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency, unsatisfactory
conduct, failure in good performance as the result of inability or incapacity, inadvertencies or
ordinary negligence in isolated instances, or good faith errors in judgment or discretion are
not to be deemed misconduct within the meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).



Page 3
Appeal No. 19R-UI-02989-JC-T

In an at-will employment environment, an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden
of proof to establish job related misconduct as the reason for the separation, it incurs potential
liability for unemployment insurance benefits related to that separation. The employer has the
burden of proof in establishing disqualifying job misconduct. Cosper v. lowa Department of Job
Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer made a correct
decision in separating claimant, but whether the claimant is entitled to unemployment insurance
benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What constitutes misconduct
justifying termination of an employee and what misconduct warrants denial of unemployment
insurance benefits are two separate decisions. Pierce v. IDJS, 425 N.W.2d 679 (lowa App.
1988). Misconduct serious enough to warrant discharge is not necessarily serious enough to
warrant a denial of job insurance benefits. Such misconduct must be “substantial.” Newman v.
lowa Department of Job Service, 351 N.W.2d 806 (lowa App. 1984).

Under the definition of misconduct for purposes of unemployment benefit disqualification, the
conduct in gquestion must be “work-connected.” Diggs v. Emp’'t Appeal Bd., 478 N.W.2d 432
(lowa Ct. App. 1991). The court has concluded that some off-duty conduct can have the
requisite element of work connection. Kleidosty v. Emp’'t Appeal Bd., 482 N.W.2d 416, 418
(lowa 1992). Under similar definitions of misconduct, for an employer to show that the
employee’s off-duty activities rise to the level of misconduct in connection with the employment,
the employer must show by a preponderance of the evidence that the employee’s conduct (1)
had some nexus with the work; (2) resulted in some harm to the employer’s interest, and (3)
was conduct which was (a) violative of some code of behavior impliedly contracted between
employer and employee, and (b) done with intent or knowledge that the employer’s interest
would suffer. See also, Dray v. Director, 930 S.W.2d 390 (Ark. Ct. App. 1996); In re Kotrba, 418
N.W.2d 313 (SD 1988), quoting Nelson v. Dept of Emp’t Security, 655 P.2d 242 (WA 1982); 76
Am. Jur. 2d, Unemployment Compensation 88 77—78.

It is the duty of the administrative law judge as the trier of fact in this case, to determine the
credibility of witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of
LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all,
part or none of any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996).
In assessing the credibility of witnesses, the administrative law judge should consider the
evidence using his or her own observations, common sense and experience. Id. In determining
the facts, and deciding what testimony to believe, the fact finder may consider the following
factors: whether the testimony is reasonable and consistent with other believable evidence;
whether a withess has made inconsistent statements; the witness's appearance, conduct, age,
intelligence, memory and knowledge of the facts; and the witness's interest in the trial, their
motive, candor, bias and prejudice. ld. Assessing the credibility of the witnesses and reliability
of the evidence in conjunction with the applicable burden of proof, as shown in the factual
conclusions reached in the above-noted findings of fact, the administrative law judge concludes
that the employer has not satisfied its burden to establish by a preponderance of the evidence
that the claimant was discharged for work-connected misconduct as defined by the
unemployment insurance law.

lowa Admin. Code r. 871-24.32(4) provides:

(4) Report required. The claimant's statement and employer's statement must give
detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
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disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.

In this case, the claimant was discharged for alleged off-duty conduct which occurred on
November 21, 2018. The administrative law judge is persuaded, based on the claimant’'s job
duties and the employer’s policies, that an employee convicted of certain crimes, even off duty,
could be discharged for disqualifying job-related misconduct, or that a claimant’'s off-duty
conduct affect his ability to maintain his CDL, which was a known requirement of the job.
However, in this case, the employer did not provide proof of any conduct by the claimant which
led to a conviction for which the claimant was discharged. No police report or public record
confirming such allegations was provided for the hearing. The claimant testified that he did not
plead guilty and the charges, as well as his CDL license suspension are pending. Disqualifying
conduct cannot be predicated on a mere arrest unsupported by a conviction or other credible
evidence of the claimant’s intentional conduct. Irving v. Emp’'t Appeal Bd., 883 N.W.2d 179
(lowa 2016) (citing In re Benjamin, 572 N.Y.S.2d 970, 972 (App. Div. 1991)(per curiam)). Here,
it is unclear if the claimant was ever convicted, based on the limited evidence presented by the
employer. The employer has failed to establish any willful or deliberate conduct which led to the
claimant’s CDL being suspended. Rather, the only evidence presented is the claimant did not
have a valid CDL on January 14, 2019, and therefore was discharged.

The question before the administrative law judge in this case is not whether the employer has
the right to discharge this employee, but whether the claimant’s discharge is disqualifying under
the provisions of the lowa Employment Security Law. While the decision to terminate the
claimant may have been a sound decision from a management viewpoint, for the above stated
reasons, the administrative law judge concludes that the employer has not sustained its burden
of proof in establishing that the claimant’s discharge was due to a final or current act of job
related misconduct. Accordingly, benefits are allowed provided the claimant is otherwise
eligible.

The parties are reminded that under lowa Code § 96.6-4, a finding of fact or law, judgment,
conclusion, or final order made in an unemployment insurance proceeding is binding only on the
parties in this proceeding and is not binding in any other agency or judicial proceeding. This
provision makes clear that unemployment findings and conclusions are only binding on
unemployment issues, and have no effect otherwise.

DECISION:

The February 21, 2019, (reference 01) decision is reversed. The claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided he is otherwise eligible.

Jennifer L. Beckman
Administrative Law Judge

Decision Dated and Mailed
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