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lowa Code Section 96.5(2)a — Disciplinary Suspension/Misconduct
STATEMENT OF THE CASE:

Mary Nixon (claimant) appealed a representative’'s February 3, 2009 decision (reference 01)
that concluded she was not eligible to receive unemployment insurance benefits because she
was discharged from work with Securitas Security Services USA (employer) for conduct not in
the best interest of the employer. The claimant was represented by Julie Pulkrabek, Attorney at
Law, and participated personally. The employer did not provide a telephone number where it
could be reached and therefore, did not participate in the hearing.

ISSUE:

The issue is whether the claimant was suspended from employment for any disqualifying
reason.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was hired on September 29, 2006, as a full-time security
guard. In late November 2008, the claimant filed a sexual harassment complaint against a
construction worker after he showed the claimant a picture on his cellular phone of his genitals.
On December 10, 2008, the employer suspended the claimant for using abusive language on
December 10, 2008. The claimant did not use abusive language. The employer returned the
claimant to work on February 27, 2009.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was suspended
from employment for no disqualifying reason.
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lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(9) provides:

(9) Suspension or disciplinary layoff. Whenever a claim is filed and the reason for the
claimant's unemployment is the result of a disciplinary layoff or suspension imposed by
the employer, the claimant is considered as discharged, and the issue of misconduct
must be resolved. Alleged misconduct or dishonesty without corroboration is not
sufficient to result in disqualification.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the
employer made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What
constitutes misconduct justifying termination of an employee and what misconduct warrants
denial of unemployment insurance benefits are two separate decisions. Pierce v. IDJS, 425
N.W.2d 679 (lowa App. 1988). The employer did not participate in the hearing and, therefore,
provided no evidence of job-related misconduct. The employer did not meet its burden of proof
to show misconduct. Benefits are allowed.

DECISION:
The representative’s February 3, 2009 decision (reference 01) is reversed. Claimant was

suspended from employment without establishment of misconduct. Benefits are allowed,
provided claimant is otherwise eligible.

Beth A. Scheetz
Administrative Law Judge
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