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STATEMENT OF THE CASE:

The employer filed a timely appeal from the October 12, 2006, reference 02, decision that
allowed benefits. After due notice was issued, a hearing was held on November 9, 2006. The
claimant did participate. The employer did participate through Deb Damge, Human Resources
Administrator and Robert Beckham, Shipping Supervisor.

ISSUE:

Did the claimant voluntarily quit his employment without good cause attributable to the
employer?

FINDINGS OF FACT:

Having reviewed the testimony and all of the evidence in the record, the administrative law
judge finds: Claimant was employed as a ship/dock loader full time beginning May 2, 2005
through August 24, 2005 when he voluntarily quit.

The claimant quit because he believed that continuing to work would injure his health. The
claimant had sustained a non-work-related injury to his groin in August 2005. The claimant
alleged that he had work restrictions that were given to the employer, yet he cannot produce
any work restrictions from any physician. The employer’'s witnesses indicated that the claimant
had presented notes from physicians taking him off work, but he did not present any work
restrictions to them. There is no evidence that any physician instructed the claimant to quit his
job. The claimant did not notify the employer of his concerns prior to giving notice of leaving the
employment. Continued work was available for the claimant had he not quit.

Claimant has received unemployment benefits since filing a claim.
REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
his employment without good cause attributable to the employer.
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lowa Code § 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

871 IAC 24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code § 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code § 96.5, subsection
(1), paragraphs "a" through "i," and subsection 10. The following reasons for a voluntary
quit shall be presumed to be without good cause attributable to the employer:

(35) The claimant left because of illness or injury which was not caused or aggravated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return to the employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.

871 IAC 24.26(6)b provides:
Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:
(6) Separation because of iliness, injury or pregnancy.
b. Employment related separation. The claimant was compelled to leave employment
because of an illness, injury, or allergy condition that was attributable to the employment.

Factors and circumstances directly connected with employment which caused or
aggravated the illness, injury, allergy, or disease to the employee which made it
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impossible for the employee to continue in employment because of serious danger to the
employee's health may be held to be an involuntary termination of employment and
constitute good cause attributable to the employer. The claimant will be eligible for
benefits if compelled to leave employment as a result of an injury suffered on the job.

In order to be eligible under this paragraph "b" an individual must present competent
evidence showing adequate health reasons to justify termination; before quitting have
informed the employer of the work-related health problem and inform the employer that
the individual intends to quit unless the problem is corrected or the individual is
reasonably accommodated. Reasonable accommodation includes other comparable
work which is not injurious to the claimant's health and for which the claimant must
remain available.

An individual who voluntarily leaves their employment due to an alleged work-related illness or
injury must first give notice to the employer of the anticipated reasons for quitting in order to give
the employer an opportunity to remedy the situation or offer an accommodation. Suluki v.
Employment Appeal Board, 503 N.W.2d 402 (lowa 1993). An employee who receives a
reasonable expectation of assistance from the employer after complaining about working
conditions must complain further if conditions persist in order to preserve eligibility for benefits.
Polley v. Gopher Bearing Company, 478 N.W.2d 775 (Minn. App. 1991).

The claimant injured his groin in a non-work-related incident. The claimant has not established
that the injury was work related, as is his burden. Thus, he must meet the requirements of the
administrative regulation cited above. He did not present evidence in writing to the employer
that his physician suggested leaving the employment. The claimant’'s allegation that he had
work restrictions cannot be found credible as there is no evidence that his physician ever
provided those work restrictions in writing. The claimant never provided written work restrictions
to his employer. No work restrictions were in force when the claimant chose to quit his
employment. The claimant has not established good cause attributable to the employer for his
quitting his job. Benefits are denied.

lowa Code § 96.3-7 provides:

7. Recovery of overpayment of benefits. If an individual receives benefits for which the
individual is subsequently determined to be ineligible, even though the individual acts in
good faith and is not otherwise at fault, the benefits shall be recovered. The department
in its discretion may recover the overpayment of benefits either by having a sum equal to
the overpayment deducted from any future benefits payable to the individual or by
having the individual pay to the department a sum equal to the overpayment.

If the department determines that an overpayment has been made, the charge for the
overpayment against the employer's account shall be removed and the account shall be
credited with an amount equal to the overpayment from the unemployment
compensation trust fund and this credit shall include both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5.

Because claimant's separation was disqualifying, benefits were paid to which claimant was not
entitled. Those benefits must be recovered in accordance with the provisions of lowa law.
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DECISION:

The October 12, 2006, reference 02, decision is reversed. The claimant voluntarily left his
employment without good cause attributable to the employer. Benefits are withheld until such
time as the claimant works in and has been paid wages equal to ten times his weekly benefit
amount, provided he is otherwise eligible. Claimant is overpaid benefits in the amount of
$1,962.00.

Teresa K. Hillary
Administrative Law Judge
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