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68-0157 (7-97) — 3091078 - El This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4th Floor—
Lucas Building, Des Moines, lowa 50319.
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STATE CLEARLY
1. The name, address and social security number of the

claimant.
2. A reference to the decision from which the appeal is
taken.
3. That an appeal from such decision is being made and
WAL-MART STORES INC such appeal is signed.
C/O THE FRICK COMPANY 4. The grounds upon which such appeal is based.
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ST LOUIS MO 63166-0283 YOU MAY REPRESENT yourself in this appeal or you may

obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.
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(Administrative Law Judge)

(Decision Dated & Mailed)

Section 96.5-1-d — Voluntary Leaving — lllness/Injury
STATEMENT OF THE CASE:

The claimant filed a timely appeal from the June 14, 2005, reference 01, decision that denied
benefits. After due notice was issued, a hearing was held on July 26, 2005. The claimant did
participate and was represented by Corey Walker, Attorney at Law. The employer did
participate through Daryl Davis, Store Manager.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed as a stocker full time beginning September 13, 1999 through May 27,
2005 when he voluntarily quit. The claimant received a permanent work restriction in 2002 that
prohibited him from lifting over 20 pounds with his right arm. During the course of his
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employment, the claimant has sustained three injuries to his shoulders. Each of his injuries has
resulted in surgery to his shoulders. The claimant’'s last shoulder surgery was in July 2004.
The claimant’'s physicians have advised him to find another line of work, as unloading trucks
and stocking shelves keeps damaging his shoulders. The claimant asked Laura, the human
resources representative for Wal-Mart, if there were another job that he could be moved into
that would not continue to aggravate his shoulder injuries. He was told that no such job existed.
The employer’s workers compensation insurance carrier has paid for all of claimant’s shoulder
surgeries and his medical treatment. The work the claimant did as a stocker aggravated his
previous shoulder injuries.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
the employment with good cause attributable to the employer.

lowa Code section 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the
individual shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified
by a licensed and practicing physician, the individual returned to the employer and
offered to perform services and the individual's regular work or comparable suitable
work was not available, if so found by the department, provided the individual is
otherwise eligible.

871 IAC 24.26(6)b provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(6) Separation because of illness, injury, or pregnancy.

b. Employment related separation. The claimant was compelled to leave employment
because of an illness, injury, or allergy condition that was attributable to the
employment. Factors and circumstances directly connected with the employment which
caused or aggravated the illness, injury, allergy, or disease to the employee which made
it impossible for the employee to continue in employment because of serious danger to
the employee's health may be held to be an involuntary termination of employment and
constitute good cause attributable to the employer. The claimant will be eligible for
benefits if compelled to leave employment as a result of an injury suffered on the job.

In order to be eligible under this paragraph "b" an individual must present competent
evidence showing adequate health reasons to justify termination; before quitting have
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informed the employer of the work-related health problem and inform the employer that
the individual intends to quit unless the problem is corrected or the individual is
reasonably accommodated. Reasonable accommodation includes other comparable
work which is not injurious to the claimant's health and for which the claimant must
remain available.

Where disability is caused or aggravated by the employment, a resultant separation is with
good cause attributable to the employer. Shontz v. IESC, 248 N.W.2d 88 (lowa 1976). Where
illness or disease directly connected to the employment make it impossible for an individual to
continue in employment because of serious danger to health, termination of employment for
that reason is involuntary and for good cause attributable to the employer even if the employer
is free from all negligence or wrongdoing. Raffety v. IESC, 76 N.W.2d 787 (lowa 1956).

The claimant was advised by his treating physician to quit this job, as the continual lifting was
aggravating his previous shoulder injuries. The claimant met the requirements of Suluki v.
EAB, 503 N.W.2d 401 (lowa 1993) by notifying management of the employer of the physician’s
advice to quit due to the medical condition caused or aggravated by the work. He also sought,
in vain, another job that would accommodate the condition. Benefits are allowed.

DECISION:
The June 14, 2005, reference 01, decision is reversed. The claimant voluntarily left his
employment with good cause attributable to the employer. Benefits are allowed, provided the

claimant is otherwise eligible.
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