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2. A reference to the decision from which the appeal is
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YOU MAY REPRESENT yourself in this appeal or you may

obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)

Section 96.5(2)(a) — Discharge for Misconduct
871 IAC 24.32(7) — Excessive Unexcused Absences

STATEMENT OF THE CASE:

CRST filed a timely appeal from the February 1, 2005, reference 01, decision that allowed
benefits. After due notice was issued, a hearing was held on March 7, 2005. Terra Bracy
participated in the hearing. CRST participated through Sandy Matt, Human Resources
Specialist. Exhibits One, and A through P were received into evidence.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Terra
Bracy was employed by CRST as a full-time reference specialist supervisor from September 20,
1999 until January 7, 2005, when Scott Randall, Director of Safety, discharged her for excessive
absenteeism. There was no other basis for the discharge. Ms. Bracy's scheduled hours of
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employment were 7:30 a.m. to 4:30 p.m., Monday through Friday. Ms. Bracy’s immediate
supervisor was George Brandmayr, Safety Manager.

The absence that prompted Mr. Randall to discharge Ms. Bracy occurred during the week of
January 3-7, 2005. On January 3, Ms. Bracy was absent due to strep-throat. On that morning,
Ms. Bracy contacted Mr. Brandmayr at or before 7:00 a.m. and advised him that she believed
she had strep-throat and would not be into work that day. Ms. Bracy did see a doctor on
January 3. On January 4, Ms. Bracy left a voice message for Mr. Brandmayr at or before
7:00 a.m., in which she indicated that she needed to return to the doctor, but would try to make
it into work. Ms. Bracy returned to her doctor because she was experiencing dizziness,
shortness of breath and an elevated heart rate. At approximately 10:00 a.m., Ms. Bracy
contacted Mr. Brandmayr's administrative assistant, inquired how things were going in her
department and indicated that she would try to make it to work after lunch. Ms. Bracy then met
with her doctor and the doctor referred her to the hospital for an EKG. At approximately
3:00 p.m., Ms. Bracy telephoned the employer and left a voice mail message for Mr. Brandmayr
and his administrative assistant, indicating that she needed to go to the hospital for an EKG and
would not be in. Ms. Bracy went to the hospital for the EKG. On January 5, Ms. Bracy
contacted the employer at approximately 6:30 a.m. and left a voice mail message for
Mr. Brandmayr in which she advised that she needed to return to the hospital for additional tests
and would not be in. On January 6, Ms. Bracy telephoned the employer at approximately
7:00 a.m. and left a message with Mr. Brandmayr’'s administrative assistant in which she asked
the administrative assistant to notify Mr. Brandmayr and Ms. Bracy’s staff that she was ill and
would not be in that day. On the evening of January 6, Ms. Bracy contacted Mr. Brandmayr to
let him know that she had a follow up visit with her doctor the next day and would not be in. As
part of each voice mail message Ms. Bracy left for the employer, she provided her home
telephone number and her cellular telephone number in case the employer needed to contact
her. On January 7, Ms. Bracy met with her doctor, who had concluded that one or more of the
medications Ms. Bracy had taken for her strep throat caused her additional symptoms. The
doctor then released Ms. Bracy to return to work. The doctor provided Ms. Bracy with a written
excuse for the period of January 3-7.

On January 7, Scott Randall, Director of Safety, contacted Ms. Bracy and advised her that he
was terminating her employment due to excessive absenteeism. Ms. Bracy asked Mr. Randall
whether he had reviewed her attendance records and Mr. Randall indicated he had not.
Ms. Bracy questioned Mr. Randall with regard to how he could determine her absences were
excessive when he had not reviewed her attendance records, but did not receive an answer.

The employer’s attendance policy is set forth in the employee handbook. Ms. Bracy signed an
acknowledgement of receipt of the handbook on September 20, 1999. Under the policy,
employees are required to contact their immediate supervisor during the first 15 minutes of their
scheduled shift on each day they need to be absent from work. However, this written
attendance policy was not enforced. Such matters were instead left to the discretion of the
individual supervisors. There were effectively as many attendance policies as there were
supervisors.

Ms. Bracy had most recently been absent from work on October 4-8, 2004. On October 4
and 5, Ms. Bracy had been off work to attend her grandfather's funeral. Ms. Bracy took
October 6 off as a vacation day. Ms. Bracy was then absent from work due to illness on
October 7-8. On October 28, 2004, Ms. Bracy received a written reprimand for excessive
absences and was instructed to provide a doctor’'s excuse for all subsequent absences that
were due to illness. Otherwise, the absence would be recorded as a vacation day. Ms. Bracy’s
additional attendance history is set forth in the attendance records submitted by Ms. Bracy.
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REASONING AND CONCLUSIONS OF LAW:

The question is whether the evidence in the record establishes that Ms. Bracy was discharged
for misconduct in connection with her employment based on excessive unexcused absences. It
does not.

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7)(8) provide:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

(8) Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot be
based on such past act or acts. The termination of employment must be based on a
current act.

Because the claimant was discharged, the employer bears the burden of proof in this matter.
See lowa Code section 96.6(2). Misconduct must be substantial in order to justify a denial of
unemployment benefits. Misconduct serious enough to warrant the discharge of an employee is
not necessarily serious enough to warrant a denial of unemployment benefits. See Lee v.
Employment Appeal Board, 616 N.W.2d 661 (lowa 2000). The focus is on deliberate,
intentional, or culpable acts by the employee. See Gimbel v. Employment Appeal Board, 489
N.W.2d 36, 39 (lowa Ct. App. 1992).

In order for Ms. Bracy’'s absences to constitute misconduct that would disqualify her from
receiving unemployment insurance benefits, the employer must show that the absences were
excessive and that the absences were unexcused. See 871 IAC 24.32(7). The determination
of whether absenteeism is excessive necessarily requires consideration of past acts and
warnings. However, the employer must first show that the most recent absence that prompted
the decision to discharge the employee was unexcused. See 871 IAC 24.32(8). Absences
related to issues of personal responsibility such as transportation and oversleeping are
considered unexcused. On the other hand, absences related to illness are considered excused,
provided the employee has complied with the employer’s policy regarding notifying the employer
of the absence. Tardiness is a form of absence. See Higgins v. lowa Department of Job
Service, 350 N.W.2d 187 (lowa 1984).

Though the employer has a written attendance policy, it does not appear that employees were
held to that policy. Instead, it appears as if the matter was left to the discretion of the individual
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supervisor. The Human Resources Specialist initially testified that she was unsure whether the
employer even had a written attendance policy. The Human Resources Specialist then testified
that the policy required employees to call in at least 30 minutes prior to the scheduled start of a
shift. Then, on rebuttal, the Human Resources Specialist testified to the written policy that
obligated the employees to call in during the first 15 minutes of their shifts, and further testified
that Ms. Bracy had received a copy of the policy in 1999. If the Human Resources Department
is that unfamiliar with the attendance policy, the administrative law judge cannot expect the
claimant to be any more familiar with the policy. For each day Ms. Bracy was absent during the
period of January 3-7, she contacted the employer prior to the scheduled start of her shift. In
addition, on January 7, Ms. Bracy had in her possession a doctor's excuse for the week she
was absent and was prepared to provide that to the employer upon her return to work, as she
has previously been directed to do.

Based on a careful review of the evidence and application of the appropriate law, the
administrative law judge concludes that Ms. Bracy’'s absence during January 3-7 was an
excused absence. Therefore, the employer has failed to prove a “current act” of misconduct
that would disqualify Ms. Bracy from receiving benefits. See 871 IAC 24.32(8). Accordingly, no
disqualification will enter.

DECISION:
The representative’s decision dated February 1, 2005, reference 01, is affrmed. The claimant
was discharged from her employment for no disqualifying reason. The claimant is eligible for

benefits, provided she meets all other eligibility requirements.
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