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Iowa Code § 96.5(2)a – Discharge for Misconduct 
      
STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the May 9, 2017, (reference 01) unemployment insurance 
decision that denied benefits based upon a discharge from employment.  The parties were 
properly notified about the hearing.  A telephone hearing was held on June 5, 2017.  Claimant 
participated.  Employer participated through manager Mike Kruse.  Claimant’s Exhibit A was 
received. 
 
ISSUE: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed as a full-time press operator from 2003, through April 24, 2017.  On April 21, 
claimant was supposed to have taken vacation but was not notified the request had been 
granted so she reported to work at 5 a.m.  Sometime before 9 a.m. she checked her cell phone 
for a text message from her son who was ill at home but did not otherwise read or send a 
message.  Kruse saw her before her first break time was scheduled at 9:30 a.m. and notified 
her the vacation request had been granted.  She then left to take the vacation time for the 
remainder of the day.   
 
The company policy states “cell phones are not permitted on the production floor at any time.”  
(Claimant’s Exhibit A)  The use of a cell phone on the production floor is not designated as a 
safety issue in the employer’s policy but as a productivity concern.  The employer warned her in 
writing with a two-day suspension on on June 10, 2009 and June 3, 2013, about the same 
issue.  In 2013, claimant had her phone, which was not in working order, so she laid it on the 
machine beside paperwork and a tape measure.  Others at work also carry and use their cell 
phones on the production floor without consequence.  Another worker recently called her from 
the floor at a machine asking why it would not print.   
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REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant was discharged 
from employment for no disqualifying reason. 
 
Iowa Code section 96.5(2)a provides:   

Causes for disqualification.   
An individual shall be disqualified for benefits:   
2.  Discharge for misconduct.  If the department finds that the individual 

has been discharged for misconduct in connection with the individual's 
employment:  

a.  The individual shall be disqualified for benefits until the individual has 
worked in and has been paid wages for insured work equal to ten times the 
individual's weekly benefit amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides:   

Discharge for misconduct.   
(1)  Definition.   
a.  “Misconduct” is defined as a deliberate act or omission by a worker 

which constitutes a material breach of the duties and obligations arising out of 
such worker's contract of employment.  Misconduct as the term is used in the 
disqualification provision as being limited to conduct evincing such willful or 
wanton disregard of an employer's interest as is found in deliberate violation or 
disregard of standards of behavior which the employer has the right to expect of 
employees, or in carelessness or negligence of such degree of recurrence as to 
manifest equal culpability, wrongful intent or evil design, or to show an intentional 
and substantial disregard of the employer's interests or of the employee's duties 
and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good 
faith errors in judgment or discretion are not to be deemed misconduct within the 
meaning of the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Reigelsberger v. Emp’t Appeal Bd., 500 N.W.2d 64, 66 (Iowa 1993); 
accord Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (Iowa 2000).  
 
Misconduct “must be substantial” to justify the denial of unemployment benefits. Lee, 616 
N.W.2d at 665 (citation omitted).  “Misconduct serious enough to warrant the discharge of 
an employee is not necessarily serious enough to warrant a denial of benefits.” Id. (citation 
omitted).  …the definition of misconduct requires more than a “disregard” it requires a 
“carelessness or negligence of such degree of recurrence as to manifest equal culpability, 
wrongful intent or evil design, or to show an intentional and substantial disregard of the 
employer’s interests.”  Iowa Admin. Code r. 871–24.32(1)(a) (emphasis added).   
 
Whether an employee violated an employer’s policies is a different issue from whether the 
employee is disqualified for misconduct for purposes of unemployment insurance benefits.  See 
Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (Iowa 2000) (“Misconduct serious enough to 
warrant the discharge of an employee is not necessarily serious enough to warrant a denial of 
benefits.” (Quoting Reigelsberger, 500 N.W.2d at 66.)).   
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The incident for which claimant was discharged stemmed from her reporting to work after the 
employer did not notify her that the earlier request for vacation time was granted.  While working 
and awaiting a response, she reasonably looked at her phone to see if there was a message 
from her ill child.  The most recent similar warning was three years earlier and there had since 
been others who were not disciplined for similar conduct.  Accordingly, the claimant’s conduct 
did not rise to the level of disqualification, and even if it did, since the consequence was more 
severe than other employees received for similar conduct, the disparate application of the policy 
cannot support a disqualification from benefits.   
 
DECISION: 
 
The May 9, 2017, (reference 01) unemployment insurance decision is reversed.  Claimant was 
discharged from employment for no disqualifying reason.  Benefits are allowed, provided she is 
otherwise eligible.  Any benefits claimed and withheld on this basis shall be paid.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
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