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STATEMENT OF THE CASE:

The claimant/appellant, Garrett Houdek, filed an appeal from the September 15, 2020
(reference 01) lowa Workforce Development (“IWD”) unemployment insurance decision that
denied benefits. The parties were properly notified about the hearing. A telephone hearing was
held on November 13, 2020. The claimant participated and was represented by Jeanne
Hendricks. The employer, Harding Enterprises LC, participated through Michael Harding.

The administrative law judge took official notice of the administrative records.
Claimant Exhibit A was admitted. Based on the evidence, the arguments presented, and the
law, the administrative law judge enters the following findings of fact, reasoning and conclusions
of law, and decision.

ISSUES:

Was the claimant discharged for disqualifying job-related misconduct?
Did claimant voluntarily quit the employment with good cause attributable to employer?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as an auto technician and was separated from employment on
July 24, 2020. The evidence is disputed whether the claimant quit or was discharged.

Employer has a written policy that states employees may be discharged after three unexcused
absences in a three month period. (They do not need to be consecutive.) Employer does not
have a specific no call/no show policy. Employer also required employees to contact
management to report absences. Employer stated claimant had been verbally warned for
attendance prior to separation, but could not provide a date. Claimant denied the warning.

The claimant last performed work on July 11, 2020. Claimant usually worked six days a week.
Claimant was absent July 13, 2020 through July 24, 2020. Claimant did not contact
management. Claimant contacted David Cox, who was a technician and who claimant
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acknowledged did not have permission to grant time off. Claimant stated both that Mr. Cox
represented he was a shop supervisor, and that he didn’t call because he didn't have the store
number or number of management. Claimant denied receiving voicemail or text messages from
Mr. Harding or management, but confirmed the number used was correct. Claimant was absent
due to possible exposure to COVID-19 (Claimant Exhibit A). Claimant asserts that Mr. Cox told
him that he would convey information to management on his behalf. On July 22, 2020, Mr. Cox
told claimant he needed to call management. Claimant alleged management told him that he
had to come in regardless of quarantine. Claimant did not provide medical documentation to
employer. Employer stated claimant quit the employment and claimant stated he was
discharged. Separation ensued on July 24, 2020.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit the
employment but was discharged for disqualifying job related misconduct. Benefits are denied.

lowa unemployment insurance law disqualifies claimants who voluntarily quit employment
without good cause attributable to the employer or who are discharged for work-connected
misconduct. lowa Code 88 96.5(1) and 96.5(2)a. A voluntary quitting of employment requires
that an employee exercise a voluntary choice between remaining employed or terminating the
employment relationship. Wills v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (lowa 1989); Peck v.
Emp't Appeal Bd., 492 N.W.2d 438, 440 (lowa Ct. App. 1992). A voluntary leaving of
employment requires an intention to terminate the employment relationship accompanied by an
overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608,
612 (lowa 1980). In this case, the claimant did not have the option of remaining employed nor
did he express intent to terminate the employment relationship. Where there is no expressed
intention or act to sever the relationship, the case must be analyzed as a discharge from
employment. Peck v. Emp’t Appeal Bd., 492 N.W.2d 438 (lowa Ct. App. 1992).

lowa Administrative Code rule 871-24.32(1)a provides:

“Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

In an at-will employment environment, an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden
of proof to establish job related misconduct as the reason for the separation, it incurs potential
liability for unemployment insurance benefits related to that separation. The employer has the
burden of proof in establishing disqualifying job misconduct. Cosper v. lowa Department of Job
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Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer made a correct
decision in separating claimant, but whether the claimant is entitled to unemployment insurance
benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What constitutes misconduct
justifying termination of an employee and what misconduct warrants denial of unemployment
insurance benefits are two separate decisions. Pierce v. IDJS, 425 N.W.2d 679 (lowa App.
1988). Misconduct serious enough to warrant discharge is not necessarily serious enough to
warrant a denial of job insurance benefits. Such misconduct must be “substantial.” Newman v.
lowa Department of Job Service, 351 N.W.2d 806 (lowa App. 1984).

This case turns on the claimant’s nhon-communication with management while he was absent
from July 13-24, 2020. An employer is entitled to expect its employees to report to work as
scheduled or to be notified in a timely manner as to when and why the employee is unable to
report to work. The question of whether the refusal to perform a specific task constitutes
misconduct must be determined by evaluating both the reasonableness of the employer's
request in light of all circumstances and the employee’s reason for noncompliance. Endicott v.
lowa Dep’t of Job Serv., 367 N.W.2d 300 (lowa Ct. App. 1985).

In this case, the administrative law judge was not persuaded by the claimant’'s assertions that
he thought that contacting the employer’s other technician, not management, to report he would
be isolating due to possible exposure to COVID-19, to be persuasive. Claimant acknowledged
Mr. Cox could not approve his absences. Claimant, not Mr. Cox, was responsible for making the
employer aware of the absences. Claimant could have easily requested the shop phone
number or number of management from Mr. Cox. Claimant has not established a good cause
reason to mitigate his non-compliance for notifying employer of his extended absences. The
administrative law judge is persuaded the claimant knew or should have known his conduct was
contrary to the best interests of the employer. Therefore, based on the evidence presented, the
claimant was discharged for misconduct, even without prior warning. Benefits are denied.

Even though the claimant is not eligible for reqgular unemployment insurance benefits
under state law, he/she may be eligible for federally funded unemployment insurance
benefits under the Coronavirus Aid, Relief, and Economic Security Act (“Cares Act”),
Public Law 116-136. Section 2102 of the CARES Act creates a new temporary federal
program called Pandemic Unemployment Assistance (PUA) that in general provides up
to 39 weeks of unemployment benefits. An individual receiving PUA benefits may also
receive the $600 weekly benefit amount (WBA) under the Federal Pandemic
Unemployment Compensation (FPUC) program if he or she is eligible for such
compensation for the week claimed. The claimant must apply for PUA, as noted in the
instructions provided in the “Note to Claimant” below.
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DECISION:
The unemployment insurance decision dated September 15, 2020, (reference 01) is affirmed.
Claimant was discharged for disqualifying misconduct. .Benefits are withheld until such time as

he has worked in and been paid wages for insured work equal to ten times his weekly benefit
amount, provided he is otherwise eligible.

geennipin K Beckman.

Jennifer L. Beckman

Administrative Law Judge

Unemployment Insurance Appeals Bureau
lowa Workforce Development

1000 East Grand Avenue

Des Moines, lowa 50319-0209

Fax 515-478-3528

November 20, 2020
Decision Dated and Mailed
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NOTE TO CLAIMANT:

= This decision determines you are not eligible for reqular unemployment insurance benefits.
If you disagree with this decision you may file an appeal to the Employment Appeal Board
by following the instructions on the first page of this decision.

= |f you do not qualify for regular unemployment insurance benefits due to disqualifying
separations and are currently unemployed for reasons related to COVID-19, you may
qualify for Pandemic Unemployment Assistance (PUA). You will need to apply
for PUA to determine your eligibility under the program. More information about how
to apply for PUA is available online at:
www.iowaworkforcedevelopment.gov/pua-information
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