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STATEMENT OF THE CASE:

The claimant filed an appeal from the January 11, 2013 (reference 01) decision that denied
benefits. After due notice was issued, a hearing was held by telephone conference call on
February 14, 2013. Claimant participated. Employer participated through branch manager,
Doug Stogdill and was represented by Thomas Kuiper of TALX.

ISSUES:

Was the claimant discharged or suspended for disqualifying job-related misconduct?
Did claimant voluntarily quit the employment with good cause attributable to employer?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full-time as a security officer assigned to Principal Financial Group in downtown
Des Moines from June 4, 2012 and was separated from employment on December 28, 2012.
His last day of work was December 17, 2012 when he was removed from the assignment after
he made a joking comment to a Principal vice president about the CEO on December 14. He
referred to the movie Christmas Vacation and its partial plot line about kidnapping the CEO of a
company and having a SWAT team break into the character's house. Claimant had no
malicious intent in making the statement. The employer had not previously warned claimant his
job was in jeopardy for any similar reasons. Principal account manager and immediate
supervisor Art Elliott removed him from that assignment. He said claimant would be placed
elsewhere within the Principal account until Principal asked him to be removed from the
account. He remained without an assignment until he notified former human resources
manager Dennis Ingle on December 28 he had found other employment.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was suspended or
discharged from the Principal assignment for no disqualifying reason.



Page 2
Appeal No. 13A-UI-00454-LT

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

871 IAC 24.32(4) provides:

(4) Report required. The claimant's statement and the employer's statement must give
detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.

871 IAC 24.32(9) provides:

(9) Suspension or disciplinary layoff. Whenever a claim is filed and the reason for the
claimant's unemployment is the result of a disciplinary layoff or suspension imposed by
the employer, the claimant is considered as discharged, and the issue of misconduct
must be resolved. Alleged misconduct or dishonesty without corroboration is not
sufficient to result in disqualification.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer
made a correct decision in separating claimant, but whether the claimant is entitled to
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unemployment insurance benefits. Infante v. lowa Dep't of Job Serv., 364 N.W.2d 262 (lowa
Ct. App. 1984). What constitutes misconduct justifying termination of an employee and what
misconduct warrants denial of unemployment insurance benefits are two separate decisions.
Pierce v. lowa Dep't of Job Serv., 425 N.W.2d 679 (lowa Ct. App. 1988). Misconduct serious
enough to warrant discharge is not necessarily serious enough to warrant a denial of job
insurance benefits. Such misconduct must be “substantial.” Newman v. lowa Dep't of Job
Serv., 351 N.W.2d 806 (lowa Ct. App. 1984).

In an at-will employment environment an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden
of proof to establish job-related misconduct as the reason for the separation, employer incurs
potential liability for unemployment insurance benefits related to that separation. The conduct
for which claimant was discharged or suspended from the Principal assignment was merely an
isolated incident of poor judgment and inasmuch as employer had not previously warned
claimant about the joking issue leading to the separation, it has not met the burden of proof to
establish that claimant acted deliberately or with recurrent negligence in violation of company
policy, procedure, or prior warning. An employee is entitled to fair warning that the employer will
no longer tolerate certain performance and conduct. Without fair warning, an employee has no
reasonable way of knowing that there are changes that need be made in order to preserve the
employment. If an employer expects an employee to conform to certain expectations or face
discharge, appropriate (preferably written), detailed, and reasonable notice should be given.
Benefits are allowed effective December 16, 2012. The employer may be charged for benefits
paid from that date through December 29, 2012.

lowa Code section 96.5-1-a provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

a. The individual left employment in good faith for the sole purpose of accepting other or
better employment, which the individual did accept, and the individual performed
services in the new employment. Benefits relating to wage credits earned with the
employer that the individual has left shall be charged to the unemployment
compensation fund. This paragraph applies to both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5.

871 IAC 24.28(5) provides:
Voluntary quit requalifications and previously adjudicated voluntary quit issues.
(5) The claimant shall be eligible for benefits even though the claimant voluntarily quit if
the claimant left for the sole purpose of accepting an offer of other or better employment,
which the claimant did accept, and from which the claimant is separated, before or after
having started the new employment.

871 IAC 23.43(5) provides:

(5) Sole purpose. The claimant shall be eligible for benefits even though the claimant
voluntarily quit if the claimant left for the sole purpose of accepting an offer of other or
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better employment, which the claimant did accept, and from which the claimant is
separated, before or after having started the new employment. No charge shall accrue
to the account of the former voluntarily quit employer.

Even though the separation on December 28, 2012 was without good cause attributable to the
employer and would, standing alone, disqualify the claimant from receiving benefits, the
claimant did leave in order to accept other employment and did perform services for the
subsequent employer. Accordingly, benefits are allowed, provided the claimant is otherwise
eligible, and the account of the employer shall not be charged effective December 30, 2012.

DECISION:

The January 11, 2013 (reference 01) decision is modified in favor of the appellant. Claimant
was suspended or discharged from the assignment for no disqualifying reason. Benefits are
allowed. The benefits withheld shall be paid, provided he is otherwise eligible, and the
employer may be charged for benefits paid between December 16, 2012 and December 29,
2012. The claimant voluntarily left the employment in order to accept other employment on
December 28, 2012. Benefits are allowed, provided the claimant is otherwise eligible. The
account of the employer (account number 324251) shall not be charged for benefits paid
effective December 30, 2012.

Dévon M. Lewis
Administrative Law Judge
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