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Iowa Code § 96.5(2)a – Discharge for Misconduct 
 
STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the May 14, 2018, (reference 02) unemployment insurance 
decision that denied benefits.  The parties were properly notified about the hearing.  A 
telephone hearing was held on June 12, 2018.  Claimant participated with the assistance of 
CTS Language Link Spanish Interpreter Ivo identification number 10118.  Employer participated 
through Randy Ibarra, Assistant Site Manager.   
 
ISSUE: 
 
Was the claimant discharged due to job-connected misconduct sufficient to disqualify him from 
receipt of unemployment insurance benefits?   
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed full-time as a laborer beginning in September 2017 through April 4, 2018, when 
he was discharged.  The claimant was discharged for fighting on the job on April 2 with another 
employee Gustavo.  Gustavo was also discharged.  Besides the claimant and Gustavo, four 
other employees were interviewed.  One said that Gustavo was the aggressor; one said the 
claimant was the aggressor and two did not know who started the altercation.  The claimant 
alleges that Gustavo was the aggressor.  The claimant was performing his regular job duties 
when Gustavo asked him why he was cleaning a particular place on the machine.  At the time 
claimant was on a ladder working on the machine.  The claimant told him he did not have time 
to talk to him then.  Gustavo then sprayed water on the claimant with his hose.  The claimant 
sprayed him back and Gustavo physically attacked him.  The claimant was thrown to the ground 
by Gustavo and required medical care after the incident.  The claimant had no prior discipline 
for any similar conduct or behavior.  The claimant was discharged because the employer had a 
zero tolerance policy for any type of fighting in the workplace.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant was discharged 
from employment for no disqualifying reason. 
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Iowa Code section 96.5(2)a provides:   
 

An individual shall be disqualified for benefits, regardless of the source of the individual’s 
wage credits:  
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The disqualification shall continue until the individual has worked in and has been 
paid wages for insured work equal to ten times the individual's weekly benefit amount, 
provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979).  
 
Where a claimant participated in a confrontation without attempt to retreat, the Iowa Court of 
Appeals rejected a self-defense argument stating that to establish such a defense the claimant 
must show freedom from fault in bringing on the encounter, a necessity to fight back, and an 
attempt to retreat unless there is no means of escape or that peril would increase by doing so.  
Savage v. EAB, 529 N.W.2d 640 (Iowa App. 1995).    
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the 
employer made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What 
constitutes misconduct justifying termination of an employee and what misconduct warrants 
denial of unemployment insurance benefits are two separate decisions.  Pierce v. IDJS, 425 
N.W.2d 679 (Iowa App. 1988).  Misconduct serious enough to warrant discharge is not 
necessarily serious enough to warrant a denial of job insurance benefits.  Such misconduct 
must be “substantial.”  When based on carelessness, the carelessness must actually indicate a 
“wrongful intent” to be disqualifying in nature.  Newman v. Iowa Department of Job Service, 351 
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N.W.2d 806 (Iowa App. 1984).  Poor work performance is not misconduct in the absence of 
evidence of intent.  Miller v. Employment Appeal Board, 423 N.W.2d 211 (Iowa App. 1988).   
 
In an at-will employment environment an employer may discharge an employee for any number 
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden 
of proof to establish job related misconduct as the reason for the separation, employer incurs 
potential liability for unemployment insurance benefits related to that separation.  The employer 
has not established that the claimant was the aggressor in the fight.  The claimant, not Gustavo 
required medical treatment after the altercation.  The claimant’s details of the event persuade 
the administrative law judge that he was fighting back when he sprayed Gustavo and had no 
opportunity to retreat.  Under these circumstances the employer has not met their burden to 
prove disqualifying misconduct.  Benefits are allowed.   
 
DECISION: 
 
The May 14, 2018, (reference 02) decision is reversed.  Claimant was discharged from 
employment for no disqualifying reason.  Benefits are allowed, provided claimant is otherwise 
eligible.    
 
 
 
 
__________________________________ 
Teresa K. Hillary 
Administrative Law Judge 
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