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FINDINGS OF FACT:

The employer is a temporary employment firm. The claimant’s first and only assignment began
on September 3, 2004. He worked full time as an assembler with the employer’'s business
client. He normally worked 11:00 p.m. to 7:20 a.m. Sunday night through Friday morning. His
last day on the assignment was the shift that ended at 7:20 a.m. September 2, 2005.

On September 2 the business client had posted a notice that for the claimant’s shift there would
be voluntary overtime on September 3 and September 4 but that September 5 would be
mandatory overtime. The claimant called and left a message for his immediate supervisor that
he would not be able to work the shifts ending 7:20 a.m. on September 3 and September 4
because his brother was in the hospital, but he would be at work Sunday evening, September 4.
When the claimant attempted to report for work at 11:00 p.m. on September 4, his entry card
would not work, and a supervisor at the site said that was because he did not work there
anymore. The claimant assumed that this was because the standard one-year assignment had
ended and had not been extended. However, the business client informed the employer on or
about September 4 that it was ending the claimant’s assignment because it considered him a
no-call/no-show for September 3 and September 4.

The claimant had received no prior disciplinary warnings. He did not maintain contact with the
employer after September 4, as he assumed the employer would contact him if there was any
work available.

REASONING AND CONCLUSIONS OF LAW:

The primary issue in this case is whether the employer discharged the claimant for reasons
establishing work-connected misconduct as defined by the unemployment insurance law. The
issue is not whether the employer was right to terminate the claimant’s employment, but
whether the claimant is entitled to unemployment insurance benefits. Infante v. IDJS, 364
N.W.2d 262 (lowa App. 1984). What constitutes misconduct justifying termination of an
employee and what is misconduct that warrants denial of unemployment insurance benefits are
two separate questions. Pierce v. IDJS, 425 N.W.2d 679 (lowa App. 1988).

A claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
section 96.5-2-a. Before a claimant can be denied unemployment insurance benefits, the
employer has the burden to establish the claimant was discharged for work-connected
misconduct. Cosper v. IDJS, 321 N.W.2d 6 (lowa 1982).

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.
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871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The focus of the definition of misconduct is on acts or omissions by a claimant that “rise to the
level of being deliberate, intentional or culpable.” Henry v. lowa Department of Job Service, 391
N.W.2d 731, 735 (lowa App. 1986). The acts must show:

1. Willful and wanton disregard of an employer’s interest, such as found in:
a. Deliberate violation of standards of behavior that the employer has the right to
expect of its employees, or
b. Deliberate disregard of standards of behavior the employer has the right to expect
of its employees; or
2. Carelessness or negligence of such degree of recurrence as to:
a. Manifest equal culpability, wrongful intent or evil design; or
b. Show an intentional and substantial disregard of:
1. The employer’s interest, or
2. The employee’s duties and obligations to the employer.

Henry, supra. The reason cited by the employer for discharging the claimant is his failure to
work September 3 and September 4, 2005. Under the circumstances of this case, the
claimant’s failure to work those days was at worst the result of inefficiency, unsatisfactory
conduct, inadvertence, or ordinary negligence in an isolated instance, and was a good faith
error in judgment or discretion. The employer has not met its burden to show disqualifying
misconduct. Cosper, supra. Based upon the evidence provided, the claimant’'s actions were
not misconduct within the meaning of the statute, and the claimant is not disqualified from
benefits.

The secondary issue in this case is whether the claimant voluntarily quit by not maintaining
contact with the employer after September 4, 2005.
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lowa Code section 96.5-1-j provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department, but the individual
shall not be disqualified if the department finds that:

j- The individual is a temporary employee of a temporary employment firm who notifies
the temporary employment firm of completion of an employment assignment and who
seeks reassignment. Failure of the individual to notify the temporary employment firm of
completion of an employment assignment within three working days of the completion of
each employment assignment under a contract of hire shall be deemed a voluntary quit
unless the individual was not advised in writing of the duty to notify the temporary
employment firm upon completion of an employment assignment or the individual had
good cause for not contacting the temporary employment firm within three working days
and notified the firm at the first reasonable opportunity thereafter.

To show that the employee was advised in writing of the notification requirement of this
paragraph, the temporary employment firm shall advise the temporary employee by
requiring the temporary employee, at the time of employment with the temporary
employment firm, to read and sign a document that provides a clear and concise
explanation of the notification requirement and the consequences of a failure to notify.
The document shall be separate from any contract of employment and a copy of the
signed document shall be provided to the temporary employee.

871 IAC 24.26(19) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(19) The claimant was employed on a temporary basis for assignment to spot jobs or
casual labor work and fulfilled the contract of hire when each of the jobs was completed.
An election not to report for a new assignment to work shall not be construed as a
voluntary leaving of employment. The issue of a refusal of an offer of suitable work shall
be adjudicated when an offer of work is made by the former employer. The provisions of
lowa Code section 96.5(3) and rule 24.24(96) are controlling in the determination of
suitability of work. However, this subrule shall not apply to substitute school employees
who are subject to the provisions of lowa Code section 96.4(5) which denies benefits
that are based on service in an educational institution when the individual declines or
refuses to accept a new contract or reasonable assurance of continued employment
status. Under this circumstance, the substitute school employee shall be considered to
have voluntarily quit employment.

The intent of the statute is to avoid situations where a temporary assignment has ended and the
claimant is unemployed, but the employer is unaware that the claimant is not working and could
have been offered an available new assignment to avoid any liability for unemployment
insurance benefits. Where a temporary employment assignment has ended and the employer
is aware of the end of that assignment, the employer is already on “notice” that the assignment
has ended and the claimant is available for a new assignment; where the claimant knows that
the employer is aware of the ending of the assignment, she has good cause for not separately
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“notifying” the employer. The statute requires that the employer have “notice” of the end of the
assignment, it does not require that the employee maintain regular contact with the employer
thereafter.

Here, the employer was aware that the business client had terminated the assignment; it
considered the claimant's assignment to have been completed, albeit unsuccessfully.
Regardless of whether the claimant continued to contact the employer for additional
assignments, the separation is deemed to be completion of temporary assignment and not a
voluntary leaving; a refusal of an offer of a new assignment would be a separate potentially
disqualifying issue. Benefits are allowed, if the claimant is otherwise eligible.

DECISION:
The representative’'s September 30, 2005 decision (reference 01) is reversed. The employer
did discharge the claimant but not for disqualifying reasons. The claimant is qualified to receive

unemployment insurance benefits, if he is otherwise eligible.
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