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STATEMENT OF THE CASE: 
 
The employer filed a timely appeal from the October 29, 2009, reference 02, decision that 
allowed benefits.  After due notice was issued, a hearing was held on December 18, 2009.  The 
claimant did participate.  The employer did participate through (representative) John Noll, 
Employee Relations Manager, and Jami Benton, Senior Benefits Specialist.  Claimant’s Exhibit 
A was received.  Employer’s Exhibit One was received.   
 
ISSUE: 
 
Was the claimant discharged for work-related misconduct?   
 
FINDINGS OF FACT: 
 
Having reviewed the testimony and all of the evidence in the record, the administrative law 
judge finds:  Claimant was employed as a Production Coordinator II, full-time, beginning 
October 19, 1992, through September 3, 2009, when she was discharged.   
 
The claimant was granted an extended leave of absence to deal with a non-work-related 
medical condition beginning on August 3, 2007.  From that period until September 3, 2009, she 
did not work nor did she claim unemployment insurance benefits.  She did receive indemnity 
insurance payments from the employer in the form of short-term disability payments and 
long-term disability payments until September 3, 2009.  (Those disability payments were placed 
into her base period to give her wages on which to make a claim in a representative’s decision 
dated October 2, 2009 that was not appealed by the employer.)  On September 17 the claimant 
was notified by the employer that because her long-term disability benefits were ending effective 
September 3, the employer was considering her as a terminated employee effective that same 
date.  The day before on September 16, the claimant had applied for an open position with the 
employer and did wish to return to work for as long as she could.  The employer has no open 
positions and as of September 3, 2009 could not put the claimant back to work.  At hearing, the 
employer indicated that they had no work for the claimant.   
 
The long-term disability company reevaluated the claimant’s disability status in November after 
she made a complaint to the state Insurance Commissioner and made the determination that at 
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least through date of hearing she was again eligible for long-term disability benefits.  The 
claimant is sending back any long-term disability benefits to the insurance company, as she 
does not believe she is qualified to receive them any longer.  The claimant does currently 
receive social security disability benefits.  When the long-term disability insurance company 
determined the claimant was again eligible, the employer ‘reinstated’ her status as an 
employee, but they have no work for the claimant.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant was discharged 
from employment for no disqualifying reason. 
 
Iowa Code § 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
871 IAC 24.32(8) provides:   
 

(8)  Past acts of misconduct.  While past acts and warnings can be used to determine 
the magnitude of a current act of misconduct, a discharge for misconduct cannot be 
based on such past act or acts.  The termination of employment must be based on a 
current act. 
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871 IAC 24.22(2)j(1)(2) provides: 
 

Benefits eligibility conditions.  For an individual to be eligible to receive benefits the 
department must find that the individual is able to work, available for work, and earnestly 
and actively seeking work.  The individual bears the burden of establishing that the 
individual is able to work, available for work, and earnestly and actively seeking work.   
 
(2)  Available for work.  The availability requirement is satisfied when an individual is 
willing, able, and ready to accept suitable work which the individual does not have good 
cause to refuse, that is, the individual is genuinely attached to the labor market.  Since, 
under unemployment insurance laws, it is the availability of an individual that is required 
to be tested, the labor market must be described in terms of the individual.  A labor 
market for an individual means a market for the type of service which the individual 
offers in the geographical area in which the individual offers the service.  Market in that 
sense does not mean that job vacancies must exist; the purpose of unemployment 
insurance is to compensate for lack of job vacancies.  It means only that the type of 
services which an individual is offering is generally performed in the geographical area in 
which the individual is offering the services.   
 
j.  Leave of absence.  A leave of absence negotiated with the consent of both parties, 
employer and employee, is deemed a period of voluntary unemployment for the 
employee-individual, and the individual is considered ineligible for benefits for the period. 
 
(1)  If at the end of a period or term of negotiated leave of absence the employer fails to 
reemploy the employee-individual, the individual is considered laid off and eligible for 
benefits. 
 
(2)  If the employee-individual fails to return at the end of the leave of absence and 
subsequently becomes unemployed the individual is considered as having voluntarily 
quit and therefore is ineligible for benefits.   

 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the 
employer made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What 
constitutes misconduct justifying termination of an employee and what misconduct warrants 
denial of unemployment insurance benefits are two separate decisions.  Pierce v. IDJS, 425 
N.W.2d 679 (Iowa App. 1988).  Misconduct serious enough to warrant discharge is not 
necessarily serious enough to warrant a denial of job insurance benefits.  Such misconduct 
must be “substantial.”  When based on carelessness, the carelessness must actually indicate a 
“wrongful intent” to be disqualifying in nature.  Newman v. Iowa Department of Job Service, 351 
N.W.2d 806 (Iowa App. 1984).  Poor work performance is not misconduct in the absence of 
evidence of intent.  Miller v. Employment Appeal Board, 423 N.W.2d 211 (Iowa App. 1988).   
 
An employer may discharge an employee for any number of reasons or no reason at all, but if it 
fails to meet its burden of proof to establish job-related misconduct as the reason for the 
separation, employer incurs potential liability for unemployment insurance benefits related to 
that separation.  The employer failed to reemploy the claimant at the end of her leave and 
discharged her.  Under such circumstances, no act of misconduct on the part of the claimant 
has been established.  The employer has failed to reemploy the claimant, who did make 
application for an open position but was not put back to work.  The claimant was discharged for 
no work-related misconduct.  Benefits are allowed, provided the claimant is otherwise eligible. 
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REMAND:   
 
The able to and available for work issue delineated in the findings of fact is remanded for an 
initial review and determination.   
 
DECISION: 
 
The October 29, 2009, reference 02, decision is affirmed.  The claimant was discharged from 
employment for no disqualifying reason.  Benefits are allowed, provided the claimant is 
otherwise eligible. 
 
 
 
 
__________________________________ 
Teresa K. Hillary 
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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