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STATEMENT OF THE CASE: 
 
The employer/appellant, Addoco Inc., filed an appeal from the July 19, 2019 (reference 08) Iowa 
Workforce Development (“IWD”) unemployment insurance decision that allowed benefits.  The 
parties were properly notified about the hearing.  A telephone hearing was held on August 21, 
2019.  The claimant did not respond to the notice of hearing to furnish a phone number with the 
Appeals Bureau and did not participate in the hearing.  The employer participated through 
Amanda Kluesner.   
 
The administrative law judge took official notice of the administrative records including the fact-
finding documents.  Department Exhibit D-1 was admitted (Employer appeal letter).  Based on 
the evidence, the arguments presented, and the law, the administrative law judge enters the 
following findings of fact, reasoning and conclusions of law, and decision. 
 
ISSUES: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
Has the claimant been overpaid any unemployment insurance benefits, and if so, can the 
repayment of those benefits to the agency be waived?   
Can any charges to the employer’s account be waived?   
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
claimant was employed full-time as a laborer and was separated from employment on June 13, 
2019, when he was discharged for excessive absenteeism.  When the claimant began his 
employment on May 1, 2019, he was trained on the employer rules and procedures, including 
attendance (Department Exhibit D-1).  The employer’s attendance policy provides that three 
unexcused absences will result in discharge (Department Exhibit D-1).  The employer requires a 
doctor’s note in order to consider an absence excused (Department Exhibit D-1).   The claimant 
was issued written warnings on May 16, and May 23, 2019 for unexcused absences 
(Department Exhibit D-1).  He was also given a three-day suspension (Department Exhibit D-1).  
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The claimant properly reported his absences on June 11, and 12, 2019, stating he had a 
doctor’s note to cover the absences.  However, when he returned to work on June 13, 2019 and 
did not present a doctor’s note, he was discharged.   
 
An initial unemployment insurance decision (Reference 08) resulting in an allowance of benefits 
was mailed to the employer's last known address of record on July 19, 2019. The decision 
contained a warning that an appeal must be postmarked or received by the Appeals Bureau by 
July 29, 2019. The employer received the decision within the appeal period.  The appeal was 
filed by email on July 29, 2019 at 2:01 p.m. (Kluesner testimony) but not received until July 30, 
2019 (Department Exhibit D-1).   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow the administrative law judge concludes the claimant’s appeal 
is timely.   
 
Iowa Code section 96.6(2) provides, in pertinent part:  
 Filing – determination – appeal.  

The representative shall promptly examine the claim and any protest, take the initiative to 
ascertain relevant information concerning the claim, and, on the basis of the facts found 
by the representative, shall determine whether or not the claim is valid, the week with 
respect to which benefits shall commence, the weekly benefit amount payable and its 
maximum duration, and whether any disqualification shall be imposed. . . . Unless the 
claimant or other interested party, after notification or within ten calendar days after 
notification was mailed to the claimant's last known address, files an appeal from the 
decision, the decision is final and benefits shall be paid or denied in accordance with the 
decision.  

 
Iowa Admin. Code r. 871-24.35(2) provides:  
 Date of submission and extension of time for payments and notices.  

(2) The submission of any payment, appeal, application, request, notice, objection, 
petition, report or other information or document not within the specified statutory or 
regulatory period shall be considered timely if it is established to the satisfaction of the 
division that the delay in submission was due to division error or misinformation or to 
delay or other action of the United States postal service.  
a. For submission that is not within the statutory or regulatory period to be considered 
timely, the interested party must submit a written explanation setting forth the 
circumstances of the delay.  
b. The division shall designate personnel who are to decide whether an extension of time 
shall be granted.  
c. No submission shall be considered timely if the delay in filing was unreasonable, as 
determined by the department after considering the circumstances in the case.  
d. If submission is not considered timely, although the interested party contends that the 
delay was due to division error or misinformation or delay or other action of the United 
States postal service, the division shall issue an appealable decision to the interested 
party. 

 
The ten calendar days for appeal begins running on the mailing date.  The "decision date" found 
in the upper right-hand portion of the representative's decision, unless otherwise corrected 
immediately below that entry, is presumptive evidence of the date of mailing.  Gaskins v. 
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment, 
239 N.W.2d 873, 92 A.L.R.3d 304 (Iowa 1976). 
 
The record in this case shows that more than ten calendar days elapsed between the mailing 
date and the date this appeal was filed.  The Iowa Supreme Court has declared that there is a 
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mandatory duty to file appeals from representatives' decisions within the time allotted by statute, 
and that the administrative law judge has no authority to change the decision of a representative 
if a timely appeal is not filed.  Franklin v. Iowa Dep’t of Job Serv., 277 N.W.2d 877, 881 (Iowa 
1979).  Compliance with appeal notice provisions is jurisdictional unless the facts of a case 
show that the notice was invalid.  Beardslee v. Iowa Dep’t of Job Serv., 276 N.W.2d 373, 377 
(Iowa 1979); see also In re Appeal of Elliott, 319 N.W.2d 244, 247 (Iowa 1982).  The question in 
this case thus becomes whether the appellant was deprived of a reasonable opportunity to 
assert an appeal in a timely fashion.  Hendren v. Iowa Emp’t Sec. Comm’n, 217 N.W.2d 255 
(Iowa 1974); Smith v. Iowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (Iowa 1973).   
 
The credible evidence in this case is that the employer submitted its appeal on the final day it 
was due, July 29, 2019.  For unknown reasons, the email did not post to the IWD electronic 
mailbox until July 30, 2019.  The appeal shall be considered timely.   
 
For the reasons that follow, the administrative law judge concludes the claimant was 
discharged from employment for no disqualifying reason. 
 
Iowa unemployment insurance law disqualifies individuals who are discharged from employment 
for misconduct from receiving unemployment insurance benefits. Iowa Code § 96.5(2)a. They 
remain disqualified until such time as they requalify for benefits by working and earning insured 
wages ten times their weekly benefit amount. Id.  
 
Iowa Admin. Code r. 871-24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1) Definition.   

 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979).  
 
In the specific context of absenteeism the administrative code provides: 
 
Iowa Admin. Code r. 871-24.32(7) provides:   
 

(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is an 
intentional disregard of the duty owed by the claimant to the employer and shall be 
considered misconduct except for illness or other reasonable grounds for which the 
employee was absent and that were properly reported to the employer.   
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871 IAC 24.32(7); See Higgins v. IDJS, 350 N.W.2d 187, 190 n. 1 (Iowa 1984)(“rule 
[2]4.32(7)…accurately states the law”). 
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Excessive 
absences are not considered misconduct unless unexcused.  Absences due to properly 
reported illness cannot constitute work-connected misconduct since they are not volitional, even 
if the employer was fully within its rights to assess points or impose discipline up to or including 
discharge for the absence under its attendance policy.  Iowa Admin. Code r. 871-24.32(7); 
Cosper, supra; Gaborit v. Emp’t Appeal Bd., 734 N.W.2d 554 (Iowa Ct. App. 2007).  Medical 
documentation is not essential to a determination that an absence due to illness should be 
treated as excused.  Gaborit, supra. 
 
A reported absence related to illness or injury is excused for the purpose of the Iowa 
Employment Security Act.  The administrative law judge recognizes the strain the claimant’s 
attendance history had on the employer, but medical documentation is not essential to a 
determination that an absence due to illness should be treated as excused.  The claimant’s final 
absences on June 11-12, 2019 were due to a properly reported absence.  They are therefore, 
considered excused when determining unemployment insurance eligibility.   
 
Based on the evidence presented, the administrative law judge concludes the employer has not 
established that the claimant had excessive absences which would be considered unexcused 
for purposes of unemployment insurance eligibility.  Because the last absence was related to 
properly reported illness or other reasonable grounds, no final or current incident of unexcused 
absenteeism occurred which establishes work-connected misconduct.  Since the employer has 
not established a current or final act of misconduct, and, without such, the history of other 
incidents need not be examined.  Accordingly, benefits are allowed.   
 
Nothing in this decision should be interpreted as a condemnation of the employer’s right to 
terminate the claimant for violating its policies and procedures.  The employer had a right to 
follow its policies and procedures.  The analysis of unemployment insurance eligibility, however, 
does not end there.  This ruling simply holds that the employer did not meet its burden of proof 
to establish the claimant’s conduct leading separation was misconduct under Iowa law.  
 
Because the claimant is eligible for benefits, the issues of overpayment and relief of charges are 
moot.   
 
DECISION: 
 
The July 19, 2019 (reference 08) initial decision is affirmed.  The appeal is timely.  The claimant 
was discharged for no disqualifying reason.  Benefits are allowed, provided he is otherwise 
eligible.   
 
 
 
 
__________________________________ 
Jennifer L. Beckman  
Administrative Law Judge 
 
 
______________________ 
Decision Dated and Mailed 
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