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STATEMENT OF THE CASE:

The employer/appellant, Hy-Vee Inc., filed an appeal from the August 3, 2020 (reference 01)
lowa Workforce Development (“IWD”) unemployment insurance decision that allowed benefits.
The parties were properly notified about the hearing. A telephone hearing was held on
September 28, 2020. The claimant, Amanda Hallmark, participated personally. The employer
participated through Barbara Buss, hearing representative for Corporate Cost Control. Ms.
Buss offered testimony on the issue of timeliness of appeal. Ashley Hamby and Yvette Chester
testified on the issue of separation.

The administrative law judge took official notice of the administrative records. Department
Exhibit D-1 was admitted. Employer Exhibit A was also admitted. Based on the evidence, the
arguments presented, and the law, the administrative law judge enters the following findings of
fact, reasoning and conclusions of law, and decision.

ISSUES:

Is the appeal timely?

Did claimant voluntarily quit the employment with good cause attributable to employer?

Was the claimant discharged for disqualifying job-related misconduct?

Has the claimant been overpaid any unemployment insurance benefits, and if so, can the
repayment of those benefits to the agency be waived?

Can any charges to the employer’s account be waived?

Is the claimant eligible for Federal Pandemic Unemployment Compensation?
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FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as a quality control representative and was separated from
employment on April 29, 2020, when she quit the employment. Continuing work was available.

Claimant quit due to be at home and due to a lack of childcare. Claimant did not request a
leave of absence and declined to switch shifts or drop to a part-time position.

An initial unemployment insurance decision (Reference 01) resulting in an allowance of benefits
was mailed to the employer's last known address of record on August 3, 2020. The decision
contained a warning that an appeal must be postmarked or received by the Appeals Bureau by
August 13, 2020. The employer received the decision within the appeal period. The employer,
through representative Stacy Lopez at Corporate Cost Control, made multiple efforts to fax the
appeal on August 13, 2020 to 515-478-3528. After the close of business, the employer through
its representative learned the fax had failed. Ms. Lopez then resent the appeal on August 14,
2020 (Department Exhibit D-1) with an explanation.

The administrative record reflects that claimant has received unemployment benefits in the
amount of $10,609.00, since filing a claim with an effective date of April 26, 2020 through
September 26, 2020.

The claimant also received federal unemployment insurance benefits through Federal Pandemic
Unemployment Compensation (FPUC). Claimant received $9,600.00.

The administrative record also establishes that the employer did not participate in the July 31,
2020 fact-finding interview or make a witness with direct knowledge available for rebuttal. Stacy
Lopez, claims analyst for Corporate Cost Control., the employer's unemployment vendor, was
called and a voicemail was provided for Ms. Lopez. She did not respond. The employer stated
it provided Corporate Cost Control the name of its intended participant, Veronica Rivera, but it
was unknown if Ms. Lopez or the Corporate Cost Control updated the number with IWD prior to
the interview. There is no evidence that the employer attempted to submit written participation
in lieu of attending the fact-finding interview. Ms. Lopez did not attend the hearing to explain
why she did not respond to the call or voicemail for the fact-finding interview. None of employer
witnesses had information available about Ms. Lopez’s non-participation.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow the administrative law judge concludes the employer’s appeal is
timely.

lowa Code section 96.6(2) provides, in pertinent part:

Filing — determination — appeal.

The representative shall promptly examine the claim and any protest, take the initiative to
ascertain relevant information concerning the claim, and, on the basis of the facts found
by the representative, shall determine whether or not the claim is valid, the week with
respect to which benefits shall commence, the weekly benefit amount payable and its
maximum duration, and whether any disqualification shall be imposed. . . . Unless the
claimant or other interested party, after notification or within ten calendar days after
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notification was mailed to the claimant's last known address, files an appeal from the
decision, the decision is final and benefits shall be paid or denied in accordance with the
decision.

lowa Admin. Code r. 871-24.35(2) provides:

Date of submission and extension of time for payments and notices.

(2) The submission of any payment, appeal, application, request, notice, objection,
petition, report or other information or document not within the specified statutory or
regulatory period shall be considered timely if it is established to the satisfaction of the
division that the delay in submission was due to division error or misinformation or to
delay or other action of the United States postal service.

a. For submission that is not within the statutory or regulatory period to be considered
timely, the interested party must submit a written explanation setting forth the
circumstances of the delay.

b. The division shall designate personnel who are to decide whether an extension of time
shall be granted.

c. No submission shall be considered timely if the delay in filing was unreasonable, as
determined by the department after considering the circumstances in the case.

d. If submission is not considered timely, although the interested party contends that the
delay was due to division error or misinformation or delay or other action of the United
States postal service, the division shall issue an appealable decision to the interested

party.

The ten calendar days for appeal begins running on the mailing date. The "decision date" found
in the upper right-hand portion of the representative's decision, unless otherwise corrected
immediately below that entry, is presumptive evidence of the date of mailing. Gaskins v.
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment,
239 N.W.2d 873, 92 A.L.R.3d 304 (lowa 1976).

The record in this case shows that more than ten calendar days elapsed between the mailing
date and the date this appeal was filed. The lowa Supreme Court has declared that there is a
mandatory duty to file appeals from representatives' decisions within the time allotted by statute,
and that the administrative law judge has no authority to change the decision of a representative
if a timely appeal is not filed. Franklin v. lowa Dep’t of Job Serv., 277 N.W.2d 877, 881 (lowa
1979). Compliance with appeal notice provisions is jurisdictional unless the facts of a case
show that the notice was invalid. Beardslee v. lowa Dep’t of Job Serv., 276 N.W.2d 373, 377
(lowa 1979); see also In re Appeal of Elliott, 319 N.W.2d 244, 247 (lowa 1982). The question in
this case thus becomes whether the appellant was deprived of a reasonable opportunity to
assert an appeal in a timely fashion. Hendrenv. lowa Emp’t Sec. Comm’n, 217 N.W.2d 255
(lowa 1974); Smith v. lowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (lowa 1973).

The employer filed an appeal in a timely manner but it was not received. Immediately upon
receipt of information to that effect, a second appeal was filed. Therefore, the appeal shall be
accepted as timely.

The next issue is whether the claimant voluntarily quit the employment with good cause
attributable to the employer.

lowa Code section 96.5(1) provides:
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An individual shall be disqualified for benefits, regardless of the source of the individual’s
wage credits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

The claimant has the burden of proof to establish she quit with good cause attributable to the
employer, according to lowa law. “Good cause” for leaving employment must be that which is
reasonable to the average person, not the overly sensitive individual or the claimant in
particular. Uniweld Products v. Industrial Relations Commission, 277 So.2d 827 (Fla. App.
1973).

Ordinarily, "good cause" is derived from the facts of each case keeping in mind the public policy
stated in lowa Code section 96.2. O'Brien v. EAB, 494 N.W.2d 660, 662 (lowa 1993)(citing
Wiese v. lowa Dep't of Job Serv., 389 N.W.2d 676, 680 (lowa 1986)). “The term encompasses
real circumstances, adequate excuses that will bear the test of reason, just grounds for the
action, and always the element of good faith.” Wiese v. lowa Dep't of Job Serv., 389 N.W.2d
676, 680 (lowa 1986) “[Clommon sense and prudence must be exercised in evaluating all of the
circumstances that lead to an employee's quit in order to attribute the cause for the termination.”
Id.

lowa Admin. Code r. 871-24.25(17) and lowa Admin. Code r. 871-24.25(23) provide:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(17) The claimant left because of lack of child care.
(23) The claimant left voluntarily due to family responsibilities or serious family needs.

The claimant in this case may have had personally compelling reasons to quit the employment
but failed to establish she quit for good cause attributable to the employer. Benefits are denied.

Even though the claimant is not eligible for regular unemployment insurance benefits under
state law, he/she may be eligible for federally funded unemployment insurance benefits under
the Coronavirus Aid, Relief, and Economic Security Act (“Cares Act”), Public Law 116-136.
Section 2102 of the CARES Act creates a new temporary federal program called Pandemic
Unemployment Assistance (PUA) that in general provides up to 39 weeks of unemployment
benefits. An individual receiving PUA benefits may also receive the $600 weekly benefit amount
(WBA) under the Federal Pandemic Unemployment Compensation (FPUC) program if he or she
is eligible for such compensation for the week claimed. The claimant must apply for PUA, as
noted in the instructions provided in the “Note to Claimant” below.

lowa Code § 96.3(7)a-b provides:
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7. Recovery of overpayment of benefits.

a. If an individual receives benefits for which the individual is subsequently determined
to be ineligible, even though the individual acts in good faith and is not otherwise at fault,
the benefits shall be recovered. The department in its discretion may recover the
overpayment of benefits either by having a sum equal to the overpayment deducted from
any future benefits payable to the individual or by having the individual pay to the
department a sum equal to the overpayment.

b. (1) (a) If the department determines that an overpayment has been made, the
charge for the overpayment against the employer’s account shall be removed and the
account shall be credited with an amount equal to the overpayment from the
unemployment compensation trust fund and this credit shall include both contributory
and reimbursable employers, notwithstanding 8§ 96.8, subsection 5. The employer shall
not be relieved of charges if benefits are paid because the employer or an agent of the
employer failed to respond timely or adequately to the department’s request for
information relating to the payment of benefits. This prohibition against relief of charges
shall apply to both contributory and reimbursable employers.

(b) However, provided the benefits were not received as the result of fraud or willful
misrepresentation by the individual, benefits shall not be recovered from an individual if
the employer did not participate in the initial determination to award benefits pursuant to
§ 96.6, subsection 2, and an overpayment occurred because of a subsequent reversal
on appeal regarding the issue of the individual’s separation from employment.

(1) An accounting firm, agent, unemployment insurance accounting firm, or other entity
that represents an employer in unemployment claim matters and demonstrates a
continuous pattern of failing to participate in the initial determinations to award
benefits, as determined and defined by rule by the department, shall be denied
permission by the department to represent any employers in unemployment
insurance matters. This subparagraph does not apply to attorneys or counselors
admitted to practice in the courts of this states pursuant to § 602.10101.

lowa Admin. Code r. 871-24.10 provides:
Employer and employer representative participation in fact-finding interviews.

(1) “Participate,” as the term is used for employers in the context of the initial
determination to award benefits pursuant to lowa Code section 96.6, subsection 2,
means submitting detailed factual information of the quantity and quality that if
unrebutted would be sufficient to result in a decision favorable to the employer. The most
effective means to participate is to provide live testimony at the interview from a witness
with firsthand knowledge of the events leading to the separation. If no live testimony is
provided, the employer must provide the name and telephone number of an employee
with firsthand information who may be contacted, if necessary, for rebuttal. A party may
also participate by providing detailed written statements or documents that provide
detailed factual information of the events leading to separation. At a minimum, the
information provided by the employer or the employer’s representative must identify the
dates and particular circumstances of the incident or incidents, including, in the case of
discharge, the act or omissions of the claimant or, in the event of a voluntary separation,
the stated reason for the quit. The specific rule or policy must be submitted if the
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claimant was discharged for violating such rule or policy. In the case of discharge for
attendance violations, the information must include the circumstances of all incidents the
employer or the employer’s representative contends meet the definition of unexcused
absences as set forth in 871—subrule 24.32(7). On the other hand, written or oral
statements or general conclusions without supporting detailed factual information and
information submitted after the fact-finding decision has been issued are not considered
participation within the meaning of the statute.

(2) “A continuous pattern of nonparticipation in the initial determination to award
benefits,” pursuant to lowa Code section 96.6, subsection 2, as the term is used for an
entity representing employers, means on 25 or more occasions in a calendar quarter
beginning with the first calendar quarter of 2009, the entity files appeals after failing to
participate. Appeals filed but withdrawn before the day of the contested case hearing
will not be considered in determining if a continuous pattern of nonparticipation exists.
The division administrator shall notify the employer’s representative in writing after each
such appeal.

(3) If the division administrator finds that an entity representing employers as defined in
lowa Code section 96.6, subsection 2, has engaged in a continuous pattern of
nonparticipation, the division administrator shall suspend said representative for a period
of up to six months on the first occasion, up to one year on the second occasion and up
to ten years on the third or subsequent occasion. Suspension by the division
administrator constitutes final agency action and may be appealed pursuant to lowa
Code section 17A.19.

(4) “Fraud or willful misrepresentation by the individual,” as the term is used for
claimants in the context of the initial determination to award benefits pursuant to lowa
Code section 96.6, subsection 2, means providing knowingly false statements or
knowingly false denials of material facts for the purpose of obtaining unemployment
insurance benefits. Statements or denials may be either oral or written by the claimant.
Inadvertent misstatements or mistakes made in good faith are not considered fraud or
willful misrepresentation.

This rule is intended to implement lowa Code section 96.3(7)“b” as amended by 2008
lowa Acts, Senate File 2160.

The claimant received benefits but has been denied benefits as a result of this decision. The
claimant, therefore, was overpaid benefits in the amount of $10,609.00. The unemployment
insurance law requires benefits be recovered from a claimant who receives benefits and is later
denied benefits even if the claimant acted in good faith and was not at fault. However, a
claimant will not have to repay an overpayment when an initial decision to award benefits on an
employment separation issue is reversed on appeal if two conditions are met: (1) the claimant
did not receive the benefits due to fraud or willful misrepresentation, and (2) the employer failed
to participate in the initial proceeding that awarded benefits. In addition, if a claimant is not
required to repay an overpayment because the employer failed to participate in the initial
proceeding, the employer's account will be charged for the overpaid benefits. lowa Code
section 96.3(7)a, b.

The employer failed to participate in the fact-finding interview and did not provide evidence that
it was due to Agency or Postal Service error. Therefore, the employer cannot be relieved of
charges. Because the claimant did not receive benefits due to fraud or willful misrepresentation


http://search.legis.state.ia.us/nxt/gateway.dll/ar/iac/8710___workforce%20development%20department%20__5b871__5d/0240___chapter%2024%20claims%20and%20benefits/_r_8710_0240_0100.xml?f=templates$fn=document-frame.htm$3.0$q=$uq=1$x=$up=1$nc=8431
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and the employer failed to participate in the fact finding interview, the claimant is not required to
repay the overpayment, and the employer remains subject to charge for the overpaid benefits.

PL116-136, Sec. 2104 provides, in pertinent part:
(b) Provisions of Agreement

(1) Federal pandemic unemployment compensation.--Any agreement under this
section shall provide that the State agency of the State will make payments of
regular compensation to individuals in amounts and to the extent that they would
be determined if the State law of the State were applied, with respect to any
week for which the individual is (disregarding this section) otherwise entitled
under the State law to receive regular compensation, as if such State law had
been modified in a manner such that the amount of regular compensation
(including dependents’ allowances) payable for any week shall be equal to

(A) the amount determined under the State law (before the application of this
paragraph), plus

(B) an additional amount of $600 (in this section referred to as “Federal
Pandemic Unemployment Compensation”).

(f) Fraud and Overpayments

(2) Repayment.--In the case of individuals who have received amounts of
Federal Pandemic Unemployment Compensation to which they were not entitled,
the State shall require such individuals to repay the amounts of such Federal
Pandemic Unemployment Compensation to the State agency...

Here, the claimant is disqualified from receiving regular unemployment insurance (Ul) benefits.
Accordingly, this also disqualifies claimant from receiving Federal Pandemic Unemployment
Compensation (FPUC). In addition to the regular Ul benefits claimant received, she also
received an additional $9,600.00 in FPUC benefits. While lowa law does not require a claimant
to repay regular unemployment insurance benefits when the employer does not participate in
the fact-finding interview, the CARES Act makes no such exception for the repayment of FPUC.
Therefore, the determination of whether the claimant must repay FPUC does not hinge on the
employer’s participation in the fact-finding interview. The claimant may have to repay the
benefits received thus far, unless the claimant applies and is approved for PUA, as directed in
the paragraph below.

DECISION:

The August 3, 2020, (reference 01) unemployment insurance decision is reversed. The appeal
is timely. The claimant voluntarily quit the employment without good cause attributable to the
employer. Benefits are withheld until such time as she has worked in and been paid wages for
insured work equal to ten times her weekly benefit amount, provided she is otherwise eligible.

The claimant has been overpaid $10,609.00 in regular state-funded unemployment insurance
benefits.
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The claimant does not have to repay these benefits because the employer did not participate in
the fact-finding interview. The employer’s account is not relieved of charges.

The claimant has also been overpaid $9,600.00 in Federal Pandemic Unemployment
Compensation. The claimant may have to repay the benefits received thus far, unless the
claimant applies and is approved for PUA, as directed in the paragraph below.

NOTE TO CLAIMANT:

= This decision determines you are not eligible for regular unemployment insurance
benefits. If you disagree with this decision you may file an appeal to the Employment
Appeal Board by following the instructions on the first page of this decision.

= |f you do not qualify for reqgular unemployment insurance benefits due to disqualifying
separations and are currently unemployed for reasons related to COVID-19, you may
qualify for Pandemic Unemployment Assistance (PUA). You will need to apply
for PUA to determine your eligibility under the program. More information about
how to apply for PUA is available online at:
www.iowaworkforcedevelopment.gov/pua-information

If you have applied and have been approved for PUA benefits, this decision will not
negatively affect your entitlement to PUA benefits.

Jennifer L. Beckman

Administrative Law Judge

Unemployment Insurance Appeals Bureau
lowa Workforce Development

1000 East Grand Avenue

Des Moines, lowa 50319-0209

Fax 515-478-3528

October 2, 2020
Decision Dated and Mailed
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